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Introduction

[1] This decision concerns an unhoused encampment located on the Civic
Centre Lands situated north of the City Hall (the “Encampment”) in the City of
Abbotsford (the “City”). The Encampment, occupied since June 29, 2024, is
described by many of its occupants as a protest, a characterization supported by
signage at the site and social media posts. The Encampment is within 100 meters of
several key community facilities, including a public library, museum, theatre, and art
gallery, all frequented by families and children. The area has historically served as a
communal space for relaxation, recreation, and events, including Remembrance Day

ceremonies.

[2] However, activities associated with the Encampment have raised safety and
public order concerns, as documented by police reports, Bylaw Enforcement Officer
("BEQ”) observations, and complaints from nearby workers. In response, on
September 19, 2024, the City issued a Trespass Notice under the Trespass Act,
R.S.B.C. 2018, c. 3, requiring the Encampment's occupants to vacate the premises
by September 23, 2024 (the “Trespass Notice”). The City offered to store the

occupants' belongings at its expense upon their departure.

[3] The relevant portion of the Trespass Notice directed that

... all persons except for employees or agents of the City or members of the
Abbotsford Police Department (“APD”) are, with respect to the part of the
Land shown on the plan that is part of this notice by yellow crosshatching (the
“Premises”), directed to do the following:

1. by 11:00 am on Monday, September 23, 2024, vacate the Premises and take
with them from the Premises all of that person’s personal goods and
possessions, including but not limited to all vehicles, tents, trailers, and other
structures,

2. not to re-enter the Premises until 12:00 pm on Wednesday, October 2, 2024.

In accordance with sections 2 and 4 of the Trespass Act, RSBC 2018, c. 3, the City
hereby gives notice that all persons are prohibited from placing, erecting or
maintaining any structure, including a tent, on the Land except in accordance with
the City’s bylaws or an agreement with the City.

[Emphasis in original.]
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[4] The Petitioner seeks an Interim Injunction restraining the City of Abbotsford
from enforcing the Trespass Act and the City bylaws as they apply to the
Encampment, pending disposition of the judicial review Petition filed on September
24, 2024.

[5] In essence, the Petitioner requests that the court halt the City’s enforcement
of its eviction order against the Encampment occupants until the court has had the

opportunity to fully adjudicate the matter and assess the occupants' Charter rights.
[6] The Petition for judicial review relies upon the following key points:

1. Charter Rights. The Petitioner argues that the City’s actions to displace
the Encampment’s occupants violate their s. 7 Charter right to life, liberty,
and security of the person. By forcing the unhoused to vacate without
offering adequate alternative shelter options, the City places their lives
and health at significant risk, particularly given the harsh weather
conditions. The Petitioner asserts that evicting unhoused individuals
without sufficient shelter alternatives disproportionately impacts
marginalized groups, including disabled and Indigenous individuals, thus

infringing their s. 15 equality rights under the Charter;

2. Procedural Fairness. The Petitioner argues that the City failed to provide
proper notice or an opportunity to be heard before issuing the eviction and
displacement order, thereby violating principles of procedural fairness.
This lack of due process deprives the occupants of their right to challenge
the orders, which could result in a loss of shelter and safety. The
Petitioner emphasizes that the City did not allow sufficient time for the
Encampment residents to seek legal counsel or gather evidence before
the eviction notices were served. This failure to ensure adequate
procedural fairness, they argue, undermines the legitimacy of the City’s

actions; and
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3. Public Health and Safety. The petition further highlights the ongoing public
health crisis in British Columbia, particularly the rise in toxic drug
poisonings. The Petitioner contends that evicting the residents without
providing adequate alternative shelter would increase their exposure to
severe risks, including hypothermia, illness, violence, and potentially fatal

drug poisonings.

[7] The petitioner maintains that the harm that will be experienced by the

Encampment occupants, if evicted, far outweighs any inconvenience to the City.

[8] Based on the evidence presented and the submissions received in this
application, the Court is aware of the City’s pause on its enforcement action pending
the decision on this interim injunction application. Essentially, the City has agreed to
permit the occupants of the Encampment to remain temporarily, provided they

relocate so as to clear the southeast half of Thunderbird Square.

[9] In the interim, the City has also indicated its intention to assist those

occupants who choose to voluntarily leave the Encampment.

The Parties and Amendment to the Pleadings

[10] The City is a local government constituted under the Community Charter,
S.B.C. 2003, c. 26 and the Local Government Act, R.S.B.C. 1996, c. 323.

[11] The group, Drug War Survivors (“DWS”), was initially listed as the Petitioner
in this matter. As a preliminary issue, the City argued that DWS lacked the legal

capacity to be a party to the proceedings, as it is not a registered legal entity.

[12] Ms. Brittany Maple, on behalf of the Matsqui-Abbotsford Impact Society
(“MAIS”), filed the Petition and was before the Court advocating on behalf of the
residents at the Encampment. Ms. Maple is the Executive Director of MAIS, which is
a society incorporated under the Society Act, R.S.B.C. 1996, c. 433, as repealed by
Societies Act, S.B.C. 2015, c. 18, s. 252. She explained that while the DWS is not a

registered society, it is supported by its parent organisation MAIS.
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[13] The Court found that MAIS is an organization that actively advocates for the
interests of unhoused individuals and drug users, demonstrating a genuine interest
in bringing these issues before the Court. The evidence presented also indicated
that MAIS played a crucial role in liaising with City officials and supporting the

residents of the Encampment following the issuance of the Trespass Notice.

[14] The Court determined that it was in the public interest for MAIS to be granted
standing, as without such standing, there would be no other reasonable and
effective way for the voices of the Encampment occupants to be represented before
the Court. Consequently, by order dated October 2, 2024, the Court directed that the
DWS cease being a party and that MAIS be substituted as the petitioner under Rule
6-17, acting on behalf of a vulnerable class of individuals. The Court found that

hearing their arguments on the merits was essential to serving the public interest.

[15] Ms. Maple informed the Court that Ms. Sabrina Scoones, a current resident of
the Encampment who is directly affected by the Trespass Notice, also sought to be
added as a Party. Although Ms. Scoones was not present and no formal application
had been submitted for her addition as a party, | was advised that an application was
being made to secure legal counsel for her. Given her absence, | reserved my
decision on whether to add Ms. Scoones as a Party. At that time, | had just received
the file and had not yet reviewed the affidavit of Nicholas Olson from Arvay Finlay
LLP, who had applied to the British Columbia Legal Services Society (‘LSS”) for

legal aid funding for Ms. Scoones in response to the City’s Trespass Notice.

[16] [ also note that upon review of Ms. Scoones’ affidavit dated September 27,

2024, Ms. Scoones requests to be added as a party.

[17] Upon a formal application by Ms. Scoones or her legal counsel, and given
that Ms. Scoones is directly impacted by the Trespass Notice, the Court would be
open to considering her addition as a party to this proceeding or the application for

judicial review.
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Background
[18] On or about June 29, 2024, the Encampment was established to protest the

City’s alleged mistreatment of unhoused individuals and the lack of adequate shelter
options. The Encampment comprised not only unhoused individuals but also
supporters advocating for improved treatment and conditions for the unhoused.

[19] Over time, the situation evolved from a protest into a larger encampment that
acts as a refuge for unhoused individuals. As more tents appeared, the site
transitioned into a more stable shelter for people without homes, particularly those
who had nowhere else to go. It became an essential community space where
residents could access crucial services such as peer support overdose prevention
information, and better proximity to harm reduction centers. It also allowed people to
avoid the dangers of displacement and isolation. The Petitioners emphasized that
the Encampment provided a semblance of safety and community for vulnerable

residents, in contrast to the isolation and risks they would face if evicted.

[20] However, by August 15, 2024, the situation had changed. Sgt. Gray of the
Abbotsford Police Department (“APD”) communicated several concerns to the

Abbotsford City Hall Manager, including:

1. Anincrease in calls for police service to the Encampment, as well as an
upturn in social disorder. A minimum of two officers were recommended to

attend the site for any incidents;

2. Several tents were positioned and banded together to form a circle with a
small courtyard in the middle. As the entry ways of the tents faced inwards
towards this courtyard, this forced BEOs or anyone else entering the

courtyard to turn their backs on other tent openings;

3. Garbage and clutter from the tents hid weapons or other hazards;
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4. The addition of permanent structures, like metal gazebos and cabinets,
indicated the potential longevity of some occupants’ presence at the

Encampment;

5. On August 13, 2024, the APD received several 911 calls to attend the site
for active assaults where weapons were present. The subjects of these

complaints were occupants or guests of the Encampment; and

6. Also on August 13, 2024, the APD observed a new group of occupants at
the Encampment, who demonstrated hostile and abusive behaviours
towards the police. Later that day, when the APD attended the
Encampment for an assault, they were confronted and surrounded by that
same group, who yelled and screamed at the attending officers. This new
mentality, coupled with red spray paint on the sidewalk reading, “Pig”,
indicated an anti-police sentiment amongst some of the Encampment’s

occupants.

[21] In her affidavit, Ms. Magda Laljee, Senior Manager of Bylaw for the City,
attested that many employees working in nearby buildings walk past or can see the
Encampment on a daily basis. Since June 29, 2024, the City has received many
written complaints from these employees. Attached to her affidavit at Exhibit B,

Ms. Laljee provides a true copy of the complaints as reported with the complainants’

names redacted. These complaints involve the following:
1. Damage to EV charger stations;

2. Moving of a construction fence “to allow movement on the north side of

the city generator”;

3. Presence of used needles, foil used for the smoking of drugs, and other

detritus consistent with drug use;

4. An employee from the University of the Fraser Valley reported withessing

an individual engage in behaviours such as:
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I.Urinating in a bucket, then dumping the contents into the pond;

ii. Dumping unknown materials into a storm drain by the pond, described
as “large crystallized chunks like rock salt’ and “a dark brown clear

liquid”;
iii. Pulling up plants and flowers from the City’s potted arrangements;
Iv. Shaking and kicking small trees;
v. Using a stick to dig in the garden;
vi. Pulling up paving stones from the area surrounding the pond; and
vii. Being partially dressed and standing on top of the waterfall.
5. Use of railings in the City Hall precinct to hang clothes;

6. Several reports of occupants loitering outside the southeast stairwell door

of City Hall, which City employees use to exit the building;

7. The front counter service staff at City Hall reported observing an
individual, with assistance from at least one other individual, unloading a

van and moving the contents to his tent;

8. Complaints from staff of being unable to enjoy the City Hall grounds and

memorials during their breaks;

9. Use of an attachment and an extension cord to link up with a light bulb

outside of the Matsqui Centennial Auditorium (“MCA”);

10.0n July 10, 2024, as an employee exited City Hall, they observed
Encampment occupants coming out of the trees and into the parking lot.
The occupants were screaming and shouting at a man and a woman, who
were also screaming at each other. The woman held a large knife, which

she threw down and picked up again. The man was heard asking for the
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knife back so that the woman would not stab him. The employee was

worried for her own safety;

11.0n July 22, 2024, at approximately 9:00 a.m., an employee named Josh
received notification of a small fire at the Encampment. When he
attempted to put the fire out, an occupant of the Encampment told him not
to and threated to “blow [his] face off with a blow torch”. Josh left and
reported it to BEOs, who advised him to call Abbotsford Fire and Rescue
Service (“AFRS*) and APD. While Josh was on the phone with APD, the
occupant began yelling and chased after him for approximately 50 feet. A
minute later, the occupant chased Josh again, so Josh ran up the front
steps of City Hall and retreated inside. When police officers arrived and
Josh went to provide them with his statement, the individual stated how he
wanted to have a “sanctioned fight with [him] in an octagon.” After

providing his statement, Josh disengaged from the situation;

12.0n July 29, 2024, an individual was observed with his pants down as he

attempted to inject himself with a needle;
13.0n August 13, 2024, the AFRS observed the following concerns:

i. Accumulation of combustibles, such as vehicle tires and dimensional

lumber;

ii. Accumulation of flammables, including multiple propane tanks and a
five Gallon Fuel container approximately three-quarters full, located
near a trailer located in upper parking area;

iii. Impeded access to generator, for which there must be a one-meter

clearance;

iv. Use of fuel burning appliances, including two new barbecues with

accompanying propane cylinders, and a gas fueled grill;
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v. Egress issues in the case of an emergency, as there must be a three-
foot clearance between tents so first responders may safely attend to

first aid and fire incidents; and

vi. Additional fire concerns, including use of lighters, candles in tents, and
dangerously discarded cigarettes on dry grass all around the

Encampment areas.

14.0n September 7, 2024, a physical and verbal fight took place outside the
MCA as children, accompanied by their parents, arrived for an Abbotsford
Children’s Theatre practice. Due to construction, attendees were required

to walk alongside the Encampment;
15.0n September 11, 2024, three incidents were reported:

i. A person was observed using substances near the MCA entrance at

8:10 a.m.;

ii. Anindividual chasing another person with an axe, resulting in police

involvement with guns at 12:15 p.m.; and

iii. An assault where the individual was punched ten times, resulting in

security intervention at 4:05 pm.

16.0n September 12, 2024, at 6:35 am, a person from the Encampment was

passed out in front of the entrance to City Hall; and

17.0n September 12, 2024, an individual was seen urinating behind the
MCA.

[22] In his affidavit, Keith Griffith, a BEO for the City, attested to his own
observations while performing his duties, having personally attended the
Encampment on over 40 occasions since it began on June 29, 2024. On any given
day, he observed between approximately 25 and 50 tents in the Encampment. On
September 19, 2024, he counted approximately 50 tents. He was unable to say how
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many of the tents were occupied, though he observed that approximately half of the

tents appeared to be unoccupied or abandoned.

[23]

Since, June 29, 2024, Mr. Griffith personally observed the following at the

Encampment:

[24]

. An accumulation of garbage and debris including feces, food remains,

knives, bear spray, baseball bats, a BB gun, and drug paraphernalia, such

as pipes and hypodermic needles, discarded around the Encampment;

. Items from the Encampment, such as tents, bikes, or garbage, that

obstructed pedestrian walkways or benches;

. A City lamp post at the Encampment had been opened up, and its

electrical lines cut and spliced to an extension cord, which was connected

to a smartphone;

. Occupants of the Encampment screaming at one another or at people

walking by the Encampment and playing loud music;

. On a daily basis, occupants of the Encampment injecting themselves with

needles, smoking substances from pipes, acting in a manner that

suggests intoxication, or being unconscious; and

. Dogs, owned by Encampment occupants, some of which aggressively

barked and lunged at people walking by or through the Encampment.

In the course of his duties as a BEO, Mr. Griffith is required to accurately

describe and record his observations. In his affidavit, Mr. Griffith provided his

observations as based on his visits to the Encampment on the following 2024 dates:
July 13, July 26, July 27, August 3, August 17, September 12, September 16, and

September 19. His affidavit also provides photos of damaged grass in locations

where tents had previously been set up before they were moved to a different

location.
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[25] During his attendance at the Encampment, Mr. Griffith regularly informed
occupants that tents were not allowed, and he provided them with an information

cards that read as follows:

When no shelter accommodation is available in the City of Abbotsford, a
person who is homeless may erect and occupy a temporary shelter, such as
a tent, in a park between the hours of 7pm and 9am. This can be done in any
park, except Civic Centre, Abbotsford Exhibition Park, Grant Park, Jubilee
Park, and Mill Lake. In all other parks, temporary shelters must be taken
down by 9am.

[Emphasis in original.]

[26] Mr. Griffith attests to speaking with Ms. Scoones over ten times and
observing her on many occasions. He observed of Ms. Scoones that, showing no
signs of distress, she is able to walk, lift suitcases and chairs, pick up garbage, and
on September 25, 2024, observed her briskly walking up a steep hill at the

Encampment.

[27] On September 19, 2024, the day Mr. Griffith handed out the Trespass Notice,
he counted 20 occupants at the Encampment. He estimated that at least three or
four of those occupants were individuals who previously told him that they viewed

their presence at the Encampment to be a protest.

[28] On September 26, 2024, when Mr. Griffith attended at the Encampment, he
counted 31 occupants, plus Brittany Maple.

[29] Detective Jodi Christie, a Peace Officer and member of the APD assigned to
the Legal Applications Support Team, reviewed the master police files related to
incidents at the Encampment, as well as separate related files. In her affidavit, she
summarized approximately 80 instances of police responses that had occurred at

the Encampment in less than three months.

[30] Below is a chronological timeline which compiles the significant incident
reports reviewed by Detective Jodi Christie and the observations made by
Mr. Griffith:
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1. OnJuly 13, 2024, Mr. Griffith and another BEO, R. Sandhu, attended the
Encampment. They were unable to confirm the amount of people present
as many tents, though full with personal belongings, were empty of
people. Mr. Griffith noted that one recreational vehicle, two canopies, two
portable toilets, and one sunshade had been erected. They received
information about an overdose that had occurred, and which was attended
to by medical personnel. Mr. Griffith noticed that all pets previously
observed at the Encampment were still present. Some Encampment
occupants were packing their belongings and voiced that they were

leaving;

2. On July 26, 2024, Mr. Griffith and R. Sandhu learned that several people

were sprayed by bear spray moments before their arrival;

3. OnJuly 27, 2024, Mr. Griffith and R. Sandhu attended the Encampment
with APD members. Approximately 18 individuals were witnessed to be on
site. Recycle-It, a contractor which specializes in waste diversion, swept
the camp and disposed of all garbage. Human feces were removed from
lower Thunderbird Square. Mr. Griffith and APD members requested that
the occupants in Thunderbird Square remove their mopeds/electric

motorbikes. One dog was reported to be on site;

4. On August 2, 2024, Mr. Griffith and another BEO, B. Fehr, attended the
Encampment for a morning walk through with APD and AFRS. Mr. Giriffith
noted that 40 tents, approximately 30 individuals, and two dogs were seen
on site. They were advised that one of the dogs, identified as “Kokanee”,
was attacked two weeks previously by a white pit bull near the visitor
parking lot. Mr. Griffith noted that AFRS were concerned about drug use
on the property, as well as the presence of lockable lighters and a
propane fireplace. During their visit, they found remnants of a fire. Human
feces were discovered in various areas including stairways. Garbage was

located at multiple sites, and even overflowing in some locations.
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Materials were found in flower beds. Needles and drug paraphernalia
were observed, which Mr. Griffith captured in photographs;

5. On August 3, 2024, Mr. Griffith and another BEO, K. Stcyr, attended for
the morning walk through and noted 41 tents in total and approximately 38
individuals. Shopping carts and discarded materials were observed
scattered around the site, and garbage blocked pedestrian walkways, as
captured in photographs. Recycle-It swept the camps and removed all
materials identified as garbage, as well as a fireplace. Mr. Griffith found a
BB gun and provided it to APD. A dog on site was identified but had been
secured in a tent. Two outhouses arrived and were placed in lower
Thunderbird Square with chains securing them to lamp posts. They noted

damage to the bamboo sticks walkway in the Friendship Gardens;

6. On August 16, 2024, during a police patrol, most of the original protest
occupants had moved out while others had moved in. One of the new
occupants was listed on the Canadian Police Information Centre as a
violent offender with a high risk to re-offend. BEOs could then only do walk

throughs with a police presence;

7. On August 17, 2024, Mr. Griffith and R. Sandhu attended the
Encampment and discovered that a lamp post in front of City Hall had
been opened and tampered with, as an electrical wire had been cut and

spliced with an extension cord,;

8. On August 19, 2024, police located a man in possession of allegedly
stolen property. He was allegedly enroute to the Encampment to trade the

stolen property for drugs;

9. On August 21, 2024, a victim and a witness reported to the police that
while the victim was walking her dog, an unleashed bully breed dog ran

from a tent at the Encampment and attacked her dog;
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10.0n August 21, 2024, Sgt. Walker spoke with the Regional Cops for

11.

12.

13.

Cancer Committee responsible for the Tour De Valley route planning of
the upcoming Cops for Cancer stop planned for Abbotsford City Hall at
Thunderbird Square on September 17, 2024. Every year, the tour attends
the John Davidson memorial to show their respects and remember

Mr. Davidson as a friend and former team member. Sgt Walker had to
advise the committee that it would be impossible to accommodate the
team and so were forced to cancel the Cops for Cancer stop at the John

Davidson memorial due to safety concerns to the riders and staff;

On August 22, 2024, when Mr. Griffith and R. Sandhu attended the
Encampment, they noted 47 tents and witnessed 30 individuals on site.
They also observed a large accumulation of garbage and discarded food

waste. They also received the following communications from APD:

I. Concerns over an increase in the number of weapons seen including,

but not limited to, knives, blow torches and crack pipes;
ii. A request that ‘No Smoking Signs’ be installed; and
iii. Concerns over the lack of an organizer being on site at the protest.

Also on August 22, 2024, police officers observed several individuals with
extensive criminal records for violent offences on site at the Encampment.
At the same time, it was noted that there was an increase in the presence
of weapons, such as knives, hammers, and axes. Occupants yelled at the
police officers to leave the property. A decision was made to increase

patrols from two to four members for safety reasons;

On August 26, 2024, police officers made note of a group of people with a
small fire, which was extinguished at the police’s request. A stolen
wheelchair from Abbotsford Hospital was found and returned. Police
officers also noted that many of the tents were tied down with ropes and

had strings tied up from tree-to-tree at the head and neck level that were
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not easily visible. Items were found sticking out of the ground, which
constituted extreme tripping hazards;

14.0n August 28, 2024, AFRS raised concerns over a generator near a tent,
as well as oversize propane tanks on site. These concerns were voiced
directly to the protest organizer. The next day, none of these concerns had
yet been addressed, and another tent had been erected, blocking an

emergency evacuation route;

15.0n August 30, 2024, police officers learned that the generator and
propane tank identified by AFRS on August 28, 2024, had yet still to be
addressed. They also discovered an open flame from a candle, which was
extinguished. A structure at the northeast corner of the Encampment was
found to be connected to a lengthy extension cord running from a City Hall
light socket. The cord was removed by the organizer after she was
advised that it was theft of service and a fire hazard to both City Hall, and

the structures and tents;

16.Also on August 30, 2024, City staff requested a police escort for the
draining of a fountain located near the Encampment. Police officers
remained on site for four-and-a-half hours until the project finished;

17.0n September 2, 2024, while conducting a walk through with BEOs and a
work crew, police officers encountered a male who became verbally
hostile upon the removal, with the owner’s permission, of a pressure
washer by the work crew. This was described as a change compared to
previous interactions with Encampment occupants, as occupants had not

previously been confrontational with clean up crews;

18.0n September 3, 2024, police responded to the Encampment regarding
an incident involving two males fighting with a gun. The gun was not
located, and the parties were uncooperative. The same day, police officers

were needed to provide security to City employees working on the City
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Hall fountain following an incident where workers were chased by
protesters;

19.0n September 4, 2024, police officers observed a male in his tent with a
small blowtorch. When he was advised not to use it in his tent, he became
verbally aggressive. Another male was observed using a drug pipe and a
lighter on the stairs of the fountain area. When he was advised not to use

drugs in that area, he became verbally aggressive;

20.0n September 7, 2024, at approximately 2:00 a.m., police officers were

flagged down by a female near the Encampment. She advised the police
officers she had visited the Encampment to purchase drugs, as she had
done several times over the last few weeks. When she attended the
“regular” drug tent, she was assaulted by four males and one female. The
victim alleged that the aggressors stole her iPhone and $60.00, and then
pushed her to the ground and stomped on her face and back. Police
officers observed multiple bruises on the victim’s body and a bloody

swollen lip;

21.0n September 10, 2024, police officers attempted to locate a stolen
laptop, the location of which was indicated to be inside the Encampment.

They were unsuccessful;

22.0n September 11, 2024, a City Hall security guard reported two males
chasing one another with a stick and an axe. Police Officers attended and
an arrest was made, but the alleged victim did not want to provide a

statement;

23.0n September 12, 2024, when Mr. Griffith and R. Sandhu attended the
Encampment with APD, AFRS, and BC Housing, they observed 57 tents,
approximately 15 persons, two dogs, and a cat on site. AFRS expressed
concern regarding the presence of propane fire pits as well as an

aggressive dog identified as “Hansel”. APD raised concerns over
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weapons. A knife was seized from the camp. Some benches were found
with unattended materials, preventing their use. Garbage was also noted

to have accumulated on site;

24.0n September 12, 2024, a male was observed crossing the street, coming
from the area of the Encampment. He was pushing a vintage motorcycle
that police officers determined to be stolen. The motorcycle was seized

and returned to its owner;

25.Also on September 12, 2024, police officers observed three males fighting
while two females tried to separate them. When the police approached the

group, they stopped and dispersed;

26.0n September 13, 2024, a theft was reported from Shopper’s Drug Mart.

A loss prevention officer observed the suspect walk into the Encampment;

27.0n September 16, 2024, Mr. Griffith and B. Fehr attended the
Encampment. They received communications from APD regarding
concerns over multiple weapons, including a knife that was seized. APD
was also concerned about several stakes and requested that the BEOs
remove them, as they were sharp and could be used as weapons.
Additionally, AFRS raised concerns over the prevalence of garbage, as
well as crack pipes seen throughout the Encampment. Propane
appliances were also observed inside tents. A dog and a cat were seen at
the Encampment. A large, dried-up puddle of oil was present in the visitor
parking lot next to a recreational vehicle, and a door mat had been laid in
the middle of it, partially covering it. An organizer was told to remove a

motorcycle, as it was not permitted on civic grounds;

28.0n September 16, 2024, when Mr. Griffith and B. Fehr attended the
Encampment with the APD and AFRS, 57 tents and approximately 25

individuals were observed on site;
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29.0n September 19, 2024, Emergency Health Services (EHS) requested
police assistance at the Encampment while they attended to an overdose

call. The subject was located and transported to the hospital;

30.0n September 19, 2024, Mr. Griffith posted the Trespass Notice around
the perimeters of the Civic Centre Lands and the Encampment. Mr. Griffith
also provided copies of the Trespass Notice to persons at the
Encampment. At the time, there were approximately 20 persons at the

Encampment;

31.Also on September 19, 2024, Mr. Griffith and B. Fehr conducted an
afternoon walk-through with the APD. They observed 49 tents,
approximately 20 individuals, and three dogs. The Trespass Notice,
delivered previously to occupants of the Encampment and posted around

the Civic Centre Lands, remained in place; and
32.0n September 26, 2024, 31 persons were observed at the Encampment.

The Trespass Notice

[31] On September 19, 2024, Mr. Griffith handed out the Trespass Notice, and told
the occupants that the City could store their belongings, at the City’s cost, if that
would assist them in vacating the premises. Since September 19, 2024, he observed
employees of a social service agency called Cedar Outreach offer to help
Encampment occupants relocate to a different park in the City. He also observed
employees of the Salvation Army offer to assist occupants move into the Salvation

Army Shelter.

[32] On the same day, he told occupants of the Encampment that there were other
parks in the City where tents were allowed overnight, and he handed out a list of

those parks and a map of City parks to occupants.

[33] The Trespass Notice stipulated that any persons who believed their rights

were affected could make submissions to Magda Laljee, the City employee who
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issued the Trespass Notice, about how they were impacted by the Trespass Notice.
A cell phone number and an email address for Ms. Laljee were provided in the
Trespass Notice, and it also indicated that Ms. Laljee would be present at the

Encampment on September 20, 2024, from 8:00 a.m. to 12:00 p.m.

[34] Inresponse to the Trespass Notice, one person provided a verbal statement
(the “Verbal Statement”) to Ms. Laljee. Brittany Maple also provided Ms. Laljee with
a three-page written response that was signed by 75 individuals (the “75 Person
Response”). The 75 Person Response referred to ss. 2(c) and 7 of the Chatrter,
Indigenous rights and interests, the interaction between City bylaws and the Charter,
and the responses of government to housing for unhoused persons.

[35] After consideration, Ms. Laljee replied to the 75 Person Response and the
Verbal Statement in writing. She stated that the Trespass Notice would not be

altered.

[36] Following the issuance of the Trespass Notice, persons at the Encampment
were provided information about 188 parks in the City where unhoused persons are
allowed under the Parks Bylaw to shelter overnight. Six of those parks are within
approximately 1.1 km from the Encampment. Social services agencies also offered
to assist occupants relocate to a different park or to move into a shelter. The City

offered to store belongings of the occupants if that would assist them in relocating.

[37] On September 21, 2024, during a walk through of the Encampment, police
officers observed an unconscious male in the east parking lot near the Cenotaph
with a glass pipe, a used needle, and tinfoil at his feet. The police officers aroused
the male, who declined medical assistance and walked off. The police noted a tense
atmosphere at the Encampment as occupants voiced their displeasure about the

Trespass Notice.

[38] During a September 22, 2024, walk through, police officers prevented an
altercation between two occupants of the Encampment. The disagreement

concerned the placement and treatment of one of the involved individual’s effects. At
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that time, 25 people and 49 tents were observed, with 22 of the latter appearing to

be vacant.

Issues

[39] The issue to be decided by the Court is whether an interim injunction should
be granted to restrain the City of Abbotsford from enforcing the Trespass Act and

related bylaws against the Encampment, pending the outcome of the judicial review.

Law
The Impugned Bylaws

[40] Pursuant to the Community Charter, the City has enacted bylaws for
managing its parks, streets, and outdoor activities. It is two of these bylaws which

are relevant to the issues before this Court.

Bylaw No. 2513-2016, Outdoor Special Event, Filming & Activities Bylaw,
2016

[41] Sections 12.1 and 12.2 of Bylaw No. 2513-2016, Outdoor Special Event,
Filming & Activities Bylaw, 2016 (“Outdoor Bylaw”) relate to the issuing of permits for
persons or organizations wanting to engage in a protest. They require an applicant
to submit a site plan showing how the proposed structure(s) will comply with the
bylaw requirements or provide any other information requested by the City Manager

to ensure compliance. They read:

Applications for Conveyance of Expression Activities

12.0 (12.1) A person applying for a Conveyance of Expression Activity
Permit must provide, at the time the Application for the Conveyance of
Expression Activity Permit is submitted to the City Manager.

(12.2) A person applying for a Conveyance of Expression Activity
Permit must provide, at the time the Application for the Conveyance of
Expression Activity Permit is submitted to the City Manager:

(a) a Site plan demonstrating how the Structure or Structures in
respect of which the Application is made will meet the
requirements of this Bylaw, or

(b) such other information requested by the City Manager to
permit the City Manager to ensure compliance with this Bylaw.
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[42] Section 12.3 requires the City Manager to issue the permit except when
certain conditions exist. This provision ensures that protests do not impede public
access, safety, or city operations while maintaining standards for acceptable and

safe use of city property. It reads as follows:

(212.3) Notwithstanding Section 2.1 of the City’s Street and Traffic Bylaw,
2006, the City Manager must issue a Conveyance of Expression Activity
Permit for which an Application is made for a Structure that is intended to
convey expression, except that the City Manager must not issue a
Conveyance of Expression Activity Permit if the proposed Structure will:

(a) unreasonably obstruct or interfere with an existing Permit, booking
or the free use and enjoyment of any part of any City Property by any
other person;

(b) obstruct or interfere with any utility, postal or similar installation;
(c) obstruct or interfere with any Traffic Control Device;

(d) obstruct or interfere with any other structure, object, substance or
construction works which occupy any City Property pursuant to a
Permit;

(e) obstruct or interfere with City works;
(f) be located on a portion of any City Property that abuts a site which:
(i) contains only dwelling uses; or
(i) in the case of mixed uses, contains ground floor dwelling uses.
(g) be located within 5 meters of a building entrance or exit;

(h) be located within 5 meters of a bus stop, Intersection, driveway
crossing, loading zone, taxi zone, or wheelchair ramp;

() be located within 0.5 meters of a curb;

() be attached or affixed to cement, asphalt or other hard surface on
City Property;

(k) measure more than 1.6 meters in height at the highest point;
(I) measure more than 1.6 meters in width at the widest point;
(m) measure more than 1.0 meter in depth at the deepest point;
(n) have a base area larger than 1.6 square meters;

(o) contain electrical or electronic components or lights;

(p) be structurally unsafe or unstable;

(q) be at the same Location for more than fifteen (15) days in any
thirty (30) day period;

(r) include or incorporate electronic signs, electric or gas lighting or
appliances, extension cords, open flames, propane tanks, gas,
propane or electric heaters, or barbeques; or
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(s) be obscene, promote hatred or violence, or contain defamatory
statements.

[43] Further, section 12.5 of the Outdoor Bylaw stipulates that holders of a permit
must remove their structures from city property by 6:00 p.m. and cannot reinstall
them before 10:00 a.m. the following day. Permit holders must ensure their
structures remain safe, well-maintained, and do not create hazardous conditions,
while also complying with all permit terms. Under section 12.6, permits are valid for
30 days, and the City Manager may issue no more than six permits for the same
location within a 12-month period. Locations include specific parcels, parks, or points
on highways within 200 metres of previously permitted structures over the past year.
Section 12.7 states that the City Manager also holds the authority to cancel permits
if the permit holder does not adhere to these requirements. Sections 13.1to 13.2
govern permit issuance, including the City Manager’s powers of authorization,
revocation, and refusal to issue. Finally, s. 13.3 requires those who apply for a

permit to display said permit. The provisions read as follows:

(12.5) The holder of a Conveyance of Expression Activity Permit under this
Bylaw for a Structure that conveys expression must:

(a) remove the Structure from City Property no later than 6:00 p.m. and
not allow cause or permit the Structure to be located on City Property
any earlier than 10:00 a.m. on the following day;

(b) keep the Structure safe and in good repair at all times;

(c) not cause, permit or allow the Structure to create a hazardous or
dangerous condition; and

(d) comply with all terms under which the Conveyance of Expression
Activity Permit was issued.

(12.6) A Conveyance of Expression Activity Permit issued under this Bylaw
for a Structure intended to convey expression is valid for thirty (30) days from
the date of issuance, except that the City Manager must not issue more than
six (6) Conveyance of Expression Activity Permits within a period of twelve
(12) consecutive months that would authorize a Structure for the same
Location. For the purposes of Section 12.3 and 12.4, of this

Bylaw, "Location" means:

(a) a parcel;
(b) a Park;

in the case of a Highway, a point on the Highway that is within 200
metres of another point that has been occupied by a Structure pursuant
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to a Conveyance of Expression Activity Permit in the preceding twelve
(12) months.

(12.7) The City Manager may cancel a Conveyance of Expression Activity
Permit issued under this Bylaw for a Structure intended to convey expression
if the recipient of the Permit fails to comply with any of the provisions in this
Bylaw.

Permit issuance

13.0 (13.1) The City Manager is authorized to consider Applications and to
issue, amend, suspend and revoke Special Event Permit, Filming Activity
Permit and Conveyance of Expression Activity Permit on behalf of the City in
accordance with this Bylaw.

(13.2) The City Manager may:

(a) issue a Special Event Permit, Filming Activity Permit or
Conveyance of Expression Activity Permit, subject to such terms
and conditions that the City Manager considers reasonably
necessary to address public health and safety, the protection of
persons and property and potential adverse impacts from nuisance,
disturbances and other objectionable situations that are liable to
disturb the quiet, peace, rest, enjoyment, comfort or convenience of
individuals or the public; or

(b) refuse to issue the Special Event Permit, Filming Activity Permit
or Conveyance of Expression Permit, providing written notice of the
reasons for such refusal within 15 days.

(13.3) An Applicant must display a copy of the Special Event Permit,
Filming Activity Permit or Conveyance of Expression Activity Permit at
the entrance to the Site, or such other location within the Site as the City
Manager may direct, for the duration of the Special Event, Filming
Activity or Conveyance of Expression Activity.

Bylaw No. 2456-2015, Parks Bylaw, 2016

[44] Pursuant to ss. 14(b) of Bylaw No. 2456-2015, Parks Bylaw, 2016 (“Parks
Bylaw”), where there is no accessible shelter accommodation available in the City,
unhoused persons may erect and occupy a temporary shelter in a Park listed in

Schedule “E” to the Parks Bylaw. Section 14 reads as follows:

Erecting structures

14 (a) Subject to Section 14(b), no person may erect, construct, or build,
or cause to be erected, constructed, or built, in or on any Park any
tent, building, shelter, pavilion, or other construction whatsoever
without the prior written permission of the Council. In determining
whether to grant permission, Council may consider the matters set out
in Section 30.
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(b) Notwithstanding Section 14(a), where there is no accessible
shelter accommodation available in the City, a Homeless Person may,
without the prior written permission of the Council, as set out

in Section 14(a), erect and occupy a Temporary Shelter in a Park,
except in those Parks listed in Schedule "E" to this Bylaw, between
the hours of 7:00 p.m. on one day and 9:00 a.m. of the following day,
provided that the Homeless Person:

() not erect the Temporary Shelter until after 7:00 p.m. on one day;

(i) take down and remove the Temporary Shelter from the Park
prior to 9:00 a.m. of the following day;

(iii) comply with all other provisions of this Bylaw;
(iv) not erect the Temporary Shelter in, on or within:
(A) playgrounds, spray parks or pools;
(B) horticultural display areas or ornamental gardens;
(C) skateboard bowls, tennis courts or other sports courts;
(D) sports fields, stadiums or dugouts;
(E) stages or bleachers;
(F) washroom facilities, picnic shelters, or gazebos;

(G) areas of a Park that have otherwise been issued a permit
pursuant to this Bylaw;

(H) recreation facilities;

(I) cemeteries;

(J) golf courses; or

(K) pathways, bridges, docks or wharfs.

(c) The Council, or any officer, employee, or agent of the City may, in
addition to any other authority granted under this Bylaw, remove or
cause to be removed from any Park any Temporary Shelter that is not
in compliance with this Bylaw, including any possessions, wastes, and
other incidental materials.

[45] Schedule "E" to the Parks Bylaw is titled, “List of Parks Where Temporary
Shelters May Not Occur”, and references the following locations with corresponding

maps:

1. Mill Lake, with location and extent of Park as shown within heavy line on
Schedule E1,;

2. Abbotsford Exhibition Park, with location and extent of Park as shown

within heavy line on Schedule E2;
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3. Civic Centre, with location and extent of Park as shown within heavy line
on Schedule E3;

4. Jubilee Park with location and extent of Park as shown within heavy line
on Schedule E4; and

5. Grant Park with location and extent of Park as shown within heavy line on
Schedule E5.

Trespass Act

[46] In the context of this case, ss. 2 and 4 of the Trespass Act make it an offence
for persons to enter enclosed premises without permission or enter after being
notified by the occupier. Failure to leave when directed, or returning afterward, is
also an offence. Notice can be given verbally, in writing, or through clear signage at

access points. The provisions read as follows:

Trespass prohibited

2 (1) Subject to section 3, a person who does any of the following commits an
offence:

(a) enters premises that are enclosed land;

(b) enters premises after the person has had notice from an occupier of
the premises or an authorized person that the entry is prohibited;

(c) engages in activity on or in premises after the person has had notice
from an occupier of the premises or an authorized person that the activity
is prohibited.

(2) A person found on or in premises that are enclosed land is presumed to
be on or in the premises without the consent of an occupier of the premises
or an authorized person.

(3) Subject to section 3, a person who has been directed, either orally or in
writing, by an occupier of premises or an authorized person to

(a) leave the premises, or
(b) stop engaging in an activity on or in the premises
commits an offence if the person

(c) does not leave the premises or stop the activity, as applicable, as
soon as practicable after receiving the direction, or

(d) re-enters the premises or resumes the activity on or in the premises,
as applicable.
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Methods of posting or giving notice

4 (1) For the purposes of paragraph (d) of the definition of "enclosed land" in
section 1, signs must be posted so that, in daylight and under normal
weather conditions, from the approach to each ordinary point of access to
the enclosed land,

(a) a sign is clearly visible,
(b) if the sign contains writing, the writing is clearly legible, and

(c) if the sign uses graphic representation, the graphic representation is
clearly visible.

(2) For the purposes of section 2 (1) (b) or (c) [notice from occupier or
authorized person], notice may be given

(a) orally or in writing, or

(b) by means of a sign posted at or near an ordinary point of access to
the premises so that, in daylight and under normal weather conditions,
from the approach to the ordinary point of access, the sign satisfies the
requirements of subsection (1) of this section.

(3) A sign, posted in accordance with subsection (2) (b), that

(a) names an activity and has an oblique line drawn through the name,
or

(b) shows a graphic representation of an activity and has an oblique line
drawn through the graphic representation

is sufficient for the purpose of giving notice that the activity is prohibited.

The Test for Interim Injunction

[42] The parties both agree that the test to be applied is set out in RIR-
MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311. The petitioner
must establish that:

a) there is a serious question to be tried;

b) the applicant will suffer irreparable harm if the injunction is not granted,;
and

c) the balance of convenience favours the granting of the injunction.

[47] The above three factors are not to be treated like a checklist of separate
watertight compartments. In addition, not all factors must be satisfied before
injunctive relief is granted. Instead, the factors are interrelated — strength in one

part of the test may compensate for weakness in another: British Columbia (Attorney
General) v. Wale, 9 B.C.L.R. (2d) 333 at 346-47, affd [1991] 1 S.C.R. 62; Cambie
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Surgeries Corporation v. British Columbia (Attorney General), 2019 BCCA 29 at
para. 19.

Serious Question to be Tried

[48] The first step of the test is to determine whether there is “a serious question
to be tried”. This is not a rigorous test, and the threshold is not high. This step is also
not likely to be dispositive of the application, it is merely intended to exclude frivolous
or vexatious claims: Harm Reduction Nurses Association v. British Columbia
(Attorney General), 2023 BCSC 2290 at paras. 35, 47.

[49] The determination of this factor is made based on common sense and an
extremely limited view of the merits: RJIR-MacDonald at p. 348. There is no higher
standard in a constitutional case: Harm Reduction Nurses at para. 48, citing Cambie

Surgeries at paras. 49, 57.

Irreparable Harm

[50] The second step is “irreparable harm”. According to RJR-MacDonald,
irreparable harm refers to harm that cannot be adequately compensated by
damages or remedied through monetary compensation. It must be harm that is
either impossible or impractical to quantify, making it irreversible. RIR-

MacDonald describes that test at page 348:

At the second stage the applicant must convince the court that it will suffer
irreparable harm if the relief is not granted. ‘Irreparable’ refers to the nature of
the harm rather than its magnitude. In Charter cases, even quantifiable
financial loss relied upon by an applicant may be considered irreparable harm
so long as it is unclear that such loss could be recovered at the time of a
decision on the merits.

Balance of Convenience

[51] The third step in the test is the “balance of convenience”. RIR-
MacDonald notes at pages 348-349 that:

The third branch of the test, ...will often determine the result in applications
involving Charter rights. In addition to the damage each party alleges it will
suffer, the interest of the public must be taken into account. The effect a
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decision on the application will have upon the public interest may be relied

upon by either party.
[52] In RJR-MacDonald, the Court noted that when an Order’s nature and stated
purpose is to promote the public interest, the court must presume that it does so
when considering an interlocutory injunction: RJIR-MacDonald at p. 346. Applying
this principle here, any harm to the petitioner must be weighed against the potential

harm to the City, including any harm to the public interest as established by the City.

[53] RJR-MacDonald places this limitation on the court in determining the balance

of convenience, at page 346:

A court should not, as a general rule, attempt to ascertain whether actual
harm would result from the restraint sought. To do so would in effect require
judicial inquiry into whether the government is governing well, since it implies
the possibility that the government action does not have the effect of
promoting the public interest and that the restraint of the action would
therefore not harm the public interest. ...

Analysis

Is There a Serious Question to be Tried?

Position of the Petitioner: Matsqui-Abbotsford Impact Society

[54] The Petitioner contends that this matter raises significant Charter issues,
specifically relating to s. 7 (right to life, liberty, and security), s. 15 (equality), and

s. 2(c) (right to peaceful assembly). They argue that the City’s actions
disproportionately impact disabled and indigenous persons, presenting a case of
fundamental human rights violations. They further reference the Vandenberg v.
Vancouver (City) Fire and Rescue Services, 2023 BCSC 2104, and Abbotsford
(City) v. Shantz, 2015 BCSC 1909 decisions, both of which addressed Charter rights
in the context of encampment removals. This, they suggest, indicates a serious
constitutional question regarding whether the City’s enforcement of its bylaws

infringes upon the rights of the Encampment residents.
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[55] In asserting the violation of their Charter rights, the Petitioner relies on the
recognition of rights pursuant to s. 7 of the Charter as determined in the following

cases:
1. Bamberger v. Vancouver Board of Parks and Recreation, 2022 BCSC 49;

2. Victoria (City) v. Adams, 2008 BCSC 1363, var'd on other grounds, 2009
BCCA 563;

3. Shantz; and
4. Vandenberg.

Position of the Defendant: City of Abbotsford

[56] The City argues that there is no serious issue to be tried, as similar Charter
rights arguments were already addressed by the Court in the Shantz case.
According to the City, the current situation does not present any new legal questions
and falls within the scope of existing legal frameworks that have been settled by the
courts. The City emphasizes that the bylaws regulating public spaces are lawful and

that their enforcement aligns with established legal precedents.

[57] Furthermore, the City contends that it adhered to proper procedural fairness
when issuing the Trespass Notice for displacement, ensuring that the affected

individuals were notified and given an opportunity to voice their concerns.

[58] In his affidavit, Mr. Sikora, the Housing, Homelessness and Community
Development, Senior Manager for the City, attests that he was advised by Maya
Jassal, an employee of BC Housing, that there were 20 shelter beds available in the
City, including over 12 beds at the Salvation Army shelter at 34081 Gladys Avenue,
seven beds at Cyrus Centre shelter at 2616 Ware Street (with two beds reserved for
youth), and three beds at the shelter at 34520 Lonzo Road.

[59] The crux of the City’s arguments is that, while it acknowledges the rights of

unhoused individuals to life, liberty, and security under s. 7 of the Charter, and has
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made significant efforts to comply with established legal guidance for such
situations, it must also balance these rights against the broader community's right to

access and use public spaces.

Analysis

Does the Trespass Order violate the Encampment Occupants’s. 7
Charter rights?

[60] In Vandenberg, the Court ruled that administrative decisions to remove
encampments engaged residents' s. 7 Charter rights and that displacing unhoused
people from encampments posed significant risks to their life, liberty, and security,
particularly when there were insufficient housing alternatives available. The Court in
Vandenberg emphasized that displacing vulnerable individuals without considering

the real-world consequences (e.g., exposure to harm, lack of shelter) violated s. 7.

[61] Conversely, in Fraser Port Authority v. Brett, 2020 BCSC 876 [Brett], the
Court found no s. 7 violation occurred. The defendant Brett, representing the
residents of the encampment in question, argued that removing the encampment
would violate their s. 7 Charter rights to life, liberty, and security of the person.
However, the Court rejected this argument, emphasizing that while s. 7 protects
these rights, it does not grant a right to occupy any land they choose: Brett at

para. 109. Consequently, the Court ruled in favor of the Port Authority, and allowed
the eviction of unhoused individuals from port lands. The Court found that the
balance of public safety and public interest outweighed the risks to the unhoused

population in this instance.

[62] Ultimately, the Court granted an injunction and required the residents to
vacate the encampment. It also found that suitable alternative housing was
available, and that the continuation of the encampment was not justified under the

circumstances.

[63] Inthe case at bar, the City argued that at the time the Trespass Notice was
issued there were adequate indoor shelter spaces, and pursuant to Shantz,

individuals are not entitled to remain in public parks if reasonable alternatives exist.



Matsqui-Abbotsford Impact Society v. Abbotsford (City) Page 34

[64] However, the Petitioner argued that the Respondent’s claims were
misleading, asserting that many shelters impose conditions such as strict curfews,
high barriers for substance users, and trauma-inducing environments that render
them unsuitable for many of the Encampment occupants. The Petitioner specifically
disputed the City's assertion that 20 shelter beds were available on September 19,
2024, highlighting that these barriers made many of the beds inaccessible or
inappropriate for the residents. More specifically, they highlighted the following

barriers within the housing options offered:

1. Cyrus Centre: Seven beds were reserved for individuals under 24 years
old, and these spaces lacked access to safe consumption measures for

substance users;

2. Salvation Army: The 12 beds had restrictive conditions, including an 11
p.m. curfew and no harm reduction support, making them unsafe for

substance users;

3. Lonzo House: Three beds were available, but the observation windows in
these rooms triggered extreme trauma for residents with prior experiences

of incarceration or involuntary psychiatric care; and

4. Gender: When BC Housing offered shelter spaces on September 23,
2024, they had only four male beds available and no female beds,
misleading a woman who had initially shown interest, leaving her

extremely upset when informed no spaces were available.

[65] Further, the Petitioner asserts that because the spaces offered do not
adequately meet the residents' needs, removing them from the Encampment without
providing viable alternatives would expose them to significant risks. The Petitioner
maintains that there are no safe and adequate housing options for the Encampment
residents and evicting them under such circumstances would violate their s. 7
Charter rights by exposing them to harm, including hypothermia, violence, and toxic

drug poisoning.
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[66] Inthe case of Adams, unhoused individuals successfully challenged their
displacement under municipal bylaws, arguing that the restrictions deprived them of
life, liberty, and security when they had no alternative shelter. The Court held that
bylaws preventing unhoused individuals from erecting temporary shelters violated
s. 7 of the Charter when the number of unhoused people exceeded shelter
availability. Adams essentially upheld the right to basic shelter under the Charter.

[67] Inthe case of Shantz, unhoused individuals sought to prevent their
displacement from public parks by arguing that the city's enforcement tactics
(including spreading chicken manure on campsites, see Shantz at paras. 107-115)
violated their s. 7 rights. The Court found that the city’s attempt to prevent temporary
shelters for unhoused people in public spaces infringed the Charter. Consequently,
the Court declared bylaws that prohibited shelter erection by unhoused individuals in

public spaces unconstitutional.

[68] The City presented evidence of the relevant bylaws, including the Outdoor
Bylaw and the Parks Bylaw. It argued that the Encampment initially began as a
protest, which would fall under the jurisdiction of the Outdoor Bylaw. The City noted
that the protest does not comply with this bylaw, as no permit was sought, and even

if a permit had been granted, the Outdoor Bylaw does not allow for overnight stays.

[69] Additionally, the City highlighted that the Parks Bylaw was specifically
designed to align with existing jurisprudence on unhoused encampments,
particularly the Shantz decision. It allows for overnight camping in over 100 parks
within the City when no suitable alternative housing is available. The City further
emphasized that the City Hall location is not amongst the list of parks where
overnight camping is permitted under the Parks Bylaw. In fact, overnight camping in

the City Hall precinct is expressly prohibited.

[70] In summary, the City argued that there is sufficient suitable alternative
housing available. In cases where the provided housing options are not acceptable
to the occupants, they are permitted to stay overnight in one of the 188 designated

parks.
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[71] The City argued that the legal questions that arise in this situation have
already been adjudicated in the Shantz decision. The Court asked the Petitioner
what has changed since Shantz that might affect the Court’s interpretation and
application of the law that has already been determined. In response, the Petitioner
argued that the toxic drug crisis has changed the landscape and provides new
context to be considered.

[72] The Petitioner argues that the toxic drug crisis represents a significant and
evolving threat that BC courts have yet to fully address under s. 7 of the Charter in
the encampment cases. She claims that the crisis fundamentally alters the
landscape and exacerbates the risks faced by individuals who use drugs. In this
context, she suggests that City’s Trespass Notice seeks to displace individuals
without appropriate harm reduction support, directly infringes on the right to life,

liberty, and security by increasing the occupants’ vulnerability and exposure to harm.

[73] Inassessing an interim injunction under RJR-MacDonald, it is not the role of
the court to engage in a full Charter analysis at this preliminary stage. The purpose
is not to decide the merits of the case definitively but to determine whether there is a
serious issue to be tried. As set out above, this threshold is relatively low; the court
must simply confirm that the claim is not frivolous or vexatious and that it raises a

guestion of law that requires judicial examination.

[74] To meet this requirement, a cursory analysis of the Charter issue in the
context of the toxic drug crisis is necessary to ensure there is a legitimate Charter
question at play. The Court must briefly assess whether this claim is grounded in law
and whether the facts support a plausible argument. The Court need not determine
at this stage whether the Petitioner will succeed, only whether the issue merits a full

hearing and judicial consideration.

[75] The Petitioner, being self-represented, did not provide any relevant case law
to guide the Court. A basic review of Canadian jurisprudence shows that the legal

response to the toxic drug crisis has largely focused on harm reduction services.
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There is very limited precedent directly addressing the toxic drug crisis in the context

of encampment evictions and s. 7.

[76] One case that provides some assistance is Canada (Attorney General) v.
PHS Community Services Society, 2011 SCC 44, [PHS]. In this decision, the SCC
addressed why access to harm reduction services is critical for protecting s. 7 rights.

[77] In brief, PHS concerned the operation of a supervised injection site, Insite, in
Vancouver’'s Downtown East Side (‘DTES”). Insite began operations in September
2003, and to do so, received a conditional exemption from the federal Minister of
Health under s. 56 of the Controlled Drugs and Substances Act, S.C. 1996, c. 19
[CDSA]. However, this exemption expired in 2008, and Insite was refused a further
or extended exemption. An action was brought by various parties, including the
operator of Insite and residents of the DTES, seeking declarations that the
application of the CDSA to Insite violated s. 7, and that the CDSA was inapplicable
to Insite. Ultimately, the SCC ordered the Minister of Health to grant an exemption
under s. 56 of the CDSA for health care workers at Insite, which also aimed to

protect the s. 7 Charter rights of individuals accessing the site.

[78] PHS established critical principles regarding s. 7 of the Charter, which can
apply in a broader context involving access to essential health and safety services
for marginalized populations. In making their determination, the SCC concluded that
refusing the exemption would unjustifiably deprive individuals of life-saving health
services, thereby placing their lives and health at risk, and violating their s. 7 Charter
interests. To the SCC, the evidence demonstrated that Insite saved lives, reduced
harm, and improved health outcomes for people with addiction. Without the

exemption, individuals faced heightened risks of overdose and death.

[79] Moreover, the SCC in PHS emphasized the government’s duty not only to
refrain from causing harm to vulnerable individuals, but also to take proactive
measures when necessary to safeguard their Charter rights. Additionally, the SCC
reaffirmed that such government action must not be arbitrary, overbroad, or grossly

disproportionate in its impact on life, liberty, and security.
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[80] Applying this reasoning to encampment cases, | find that after the judicial
review, the Court is likely to decide that the City must protect vulnerable residents,
especially those with disabilities, by prioritizing their relocation to facilities with
access to required medical and harm reduction services. As demonstrated in PHS,
balancing public order and individual rights requires proactive government measures
that not only enforce bylaws but also safeguard the life, liberty, and security of at-risk

individuals.

[81] Importantly, the SCC in PHS recognized that the state has an obligation to
mitigate foreseeable risks, particularly when vulnerable populations are involved.
This means that if the City is aware of the toxic drug crisis and its potential impact on
encampment residents, it has an obligation to mitigate these harms by ensuring
access to harm reduction services or suitable shelter that accommodates individuals’

needs, including safe consumption spaces.

[82] While the City has made efforts to provide alternative shelter and storage
options, the Court must assess whether these measures are both available and
suitable in addressing the specific needs of the Encampment occupants, considering
the ongoing toxic drug crisis. As emphasized in Adams, it is not sufficient to offer
alternative shelter unless it is adequate to meet the unique requirements of
vulnerable individuals. In the context of this case, the adequacy of the shelters
offered must consider the residents' reliance on harm reduction services. Without
these critical supports, displacement may still lead to severe harm, and the proposed

alternatives may fall short of ensuring the safety and well-being of the occupants.

[83] As aresult, the Court finds that the Petitioner’s argument has a legal
foundation, meeting the “serious issue” requirement under the first stage of the
injunction test. The evidence indicates that the displacement could exacerbate
existing vulnerabilities, highlighting the need for a thorough judicial review to ensure

that Charter rights are not arbitrarily or disproportionately infringed.
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Does the Parks Bylaw infringe upon a disabled unhoused person’s
rights under S. 15 of the Charter?

[84] The Petitioner also raised s. 15 arguments, asserting that the enforcement of
bylaws against unhoused individuals disproportionately impacts marginalized
groups, including those with disabilities and Indigenous peoples. However, there

was limited evidence or discussion before the Court on this specific issue.

[85] Upon reviewing the judicial precedents, | note that while courts have
recognized the relevance of s. 15 in encampment cases, they often refrain from
basing their decisions solely on this provision, offering minimal analysis of its
application. Instead, their focus has primarily been based on s. 7 when determining

the justification for government actions.

[86] In her affidavit dated September 25, 2024, Ms. Scoones highlights that her
disabilities present significant barriers to complying with the Parks Bylaw. She
identifies herself as a 50-year-old woman currently residing at the Encampment and
attests to suffering from severe health conditions, including cancer, fiboromyalgia,
bipolar disorder, and epilepsy with grand mal seizures, all of which significantly limit
her mobility and physical capacity. Ms. Scoones explains that these conditions make
it impossible for her to pack up her belongings each morning and relocate during the
day. She details how the pain and fatigue caused by fibromyalgia, alongside her
ongoing battle with cancer, render it physically unfeasible for her to continuously

move and carry her belongings.

[87] While the Parks Bylaw permits an unhoused person to erect and occupy a
temporary shelter when there is no accessible shelter accommodation available in
the City, in compliance with s. 7 of the Charter, s. 14(b) of the Parks Bylaw requires
them to dismantle their temporary shelters each morning by 9:00 a.m., and prohibits
re-erecting them until after 7:00 p.m. While this rule may be feasible for able-bodied
unhoused individuals, it imposes a significant and distinct burden on those with

disabilities, making compliance challenging or even impossible for them.
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[88] The essence of the argument set out in Ms. Scoones’ September 25, 2024,
affidavit is that the Parks Bylaw fails to accommodate these physical limitations. The
Parks Bylaw effectively forces disabled unhoused individuals to either break the law
or forgo the temporary shelter option entirely, leaving them without viable

alternatives and potentially criminalizing their disability.

[89] Disabled unhoused individuals, when deprived of stable shelter, face
heightened risks such as exposure to harsh weather, violence, and serious health
complications. These conditions exacerbate the existing disadvantages caused by

their disabilities and undermine their dignity and safety.

[90] Ms. Scoones’ evidence highlights how her disabilities prevent her from
complying with the Parks Bylaw’s requirements to set up and dismantle camp each
day. This adds a new dimension that has not been thoroughly addressed in previous
judicial decisions and suggests that the Parks Bylaw’s impact on disabled individuals
may engage Charter rights in a way that warrants closer examination.

Does the Trespass Order violate the s. 2(c) Charter rights of the
Encampment residents?

[91] The Petitioner also raised an argument that the Trespass Order violated their
S. 2(c) Charter rights.

[92] Upon reviewing the jurisprudence, | find that while courts have examined the
application of s. 2(c) of the Charter in the context of encampments, they have

generally been cautious in finding violations based on this provision.

[93] In Batty v. Toronto, 2011 ONSC 6862, which concerned the "Occupy Toronto"
protest, the Court specifically addressed s. 2(c) rights, recognizing the encampment
as a legitimate form of peaceful assembly protected by the Charter.

[94] Although Batty is from a different jurisdiction, the Court’s analysis of the
balance between the public interest and the protestors' s. 2 Charter rights is helpful.
The case concerned protesters encamped at St. James Park, a public park as part
of the Global Occupy Movement.
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[95] Similar to the case at bar, the City of Toronto served the protesters with a
notice under the Trespass to Property Act, R.S.0. 1990, c. T.21, prohibiting the
protesters from erecting or maintaining structures in the park and restricting park use
between 12:01 a.m. and 5:30 a.m. The protesters claimed this violated their Charter

rights to freedom of conscience, expression, peaceful assembly, and association.

[96] The Court initially granted an interim injunction to temporarily halt
enforcement, allowing time to fully consider the constitutional issues raised.
However, upon full review, the Court found that while the notice did infringe these
rights, it was justified under s. 1 of the Charter, which permits reasonable limits in a
free and democratic society.

[97] The Court acknowledged that the trespass notice issued by the City of
Toronto restricted the protesters’ rights, but justified it based on the City of Toronto's
legitimate objective of regulating park use and maintaining order. The measures
taken were found to be rational, proportionate, and a minimal impairment, as they

did not prevent all forms of expression—only camping overnight.

[98] Additionally, the Court ruled that the City of Toronto’s enforcement actions,
including eviction notices, were reasonable limitations on those rights. The Court
found that the City of Toronto’s bylaws were designed to regulate the use of public
parks in a minimally impairing way, balancing the need for public safety and order

with the protestors’ rights to assemble.

[99] Although a full Charter review is not required at this stage, Batty provides a
clear framework for analysis and judicial guidance that unilateral occupation of public
space is in most cases not justifiable under s. 1. Such encampments infringe on
others' rights, disrupt order, and hinder the City's duty to manage public spaces.

Municipal regulations reasonably limit these actions to protect communal spaces.

[100] I find that the current case is distinguishable from Batty in a critical way:
unlike Batty, which involved a protest encampment in a public park, this case

involves the occupation of land within the City Hall precinct itself. This difference
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significantly exacerbates the situation, as the City Hall precinct is not merely a
recreational or communal green space,; it is the central hub of municipal governance

and public administration.

[101] The evidence suggests that the City Hall and its surrounding precinct entails
communal spaces, including parks, theaters, and memorial monuments, which are
vital to the social and cultural fabric of the community. These areas serve as focal
points for civic engagement, public services, and community gatherings, providing
residents with accessible spaces for recreation, reflection, and cultural enrichment.
Memorial monuments, like cenotaphs, honor the sacrifices of community members,
fostering a shared sense of history and respect. Parks and open spaces around
these civic centers offer places for relaxation, play, and social interaction, creating
opportunities for families, children, and individuals to connect and engage in
community life. Theaters and cultural institutions enrich the area by hosting events
and performances that celebrate local and cultural heritage. Collectively, these
spaces are not just physical locations but symbols of civic pride, collective memory,

and community identity.

[102] As the seat of government, the City Hall holds significant importance to the
community. It serves as the central hub for municipal governance, public
administration, and civic decision-making. It is where elected officials conduct the
business of the city, make policy decisions, engage with residents, and ensure that

the needs and interests of the community are addressed.

[103] Although bringing the protest to the attention of City Hall is legitimate,
monopolizing the entire precinct infringes upon others’ rights to access these shared
public spaces. By occupying the area, the protesters disrupt access to civic facilities,
undermine municipal functions, and disregard the community's broader needs. This
makes their protest less defensible, as it prevents others from accessing essential

services and resources.
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[104] Therefore, the protest’s impact in this case is more severe and less justifiable
under the balancing test established in Batty, where the occupation of a public park

was deemed sufficient to warrant the City of Toronto’s enforcement of its bylaws.

[105] While the protestors' message may be important, | find that their choice to
occupy and encamp at the Civic Centre Lands in front of City Hall, a space meant for

communal use, goes beyond reasonable limits.

[106] The Batty decision clarifies that the right to protest does not grant the right to
indefinitely occupy public land, particularly when it disrupts others’ use of the space:
Batty at paras. 12—-14. The protesters here, like those in Batty, have taken over
public property without considering its broader use, infringing upon the rights of
others who rely on the services provided by City Hall. Upholding the rule of law and
ensuring fair access for all community members must take precedence, making it

necessary for the City to enforce its bylaws and restore access to shared spaces.

Right to Be Heard

[107] The Petitioner contends that the City failed to provide sufficient time or
procedural fairness for the Encampment residents to challenge the eviction orders.
They note that the residents were not given the opportunity to secure legal counsel
or gather evidence before the eviction notices were issued. This lack of procedural
fairness, they argue, especially in a matter involving fundamental rights, undermines

the legitimacy of the City's actions.

[108] Procedural fairness is critical when enforcing eviction orders, particularly
where s. 7 Charter rights are at stake. As established in Bamberger, providing
adequate notice and an opportunity to respond is essential to protect residents' s. 7
Charter rights. Without proper notice, individuals risk losing their shelter and access
to harm reduction services, increasing the likelihood of irreparable harm. Ensuring
procedural fairness allows individuals the chance to assert their rights and seek

alternatives before enforcement actions are taken.
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[109] In Bamberger, Justice Kirchner found that when unhoused individuals are
disproportionately affected by administrative orders, the lack of procedural fairness

can result in a violation of s. 7 if displacement jeopardizes their safety.

[110] Justice Kirchner clarified that the extent of procedural fairness required is
contextual and focused on those specifically affected by government decisions. At
paras. 68-72, he outlined the following key points regarding the right to be heard in

the context of an unhoused encampment such as the one before the Court:

1. Limited Duty: The duty to notify or hear individuals does not extend to all
potential park users or every unhoused person in Vancouver, but
specifically to those directly impacted by an order;

2. Direct Impact: Only unhoused individuals sheltering in the park at the time
the orders were issued have the right to be heard. Individuals who were
not unhoused but camped to support others or who arrived after the

orders were issued do not have this right;

3. Right Exclusions: Those supporting others or arriving after the issuance of
orders may not possess the same rights as those who resided at the

encampment before the orders; and

4. Notice Flexibility: Adequate notice need not be formalistic; it can be
informal, such as leaflets, and affected individuals may not require a
formal hearing. Depending on the circumstances, meetings or written

submissions may suffice.

[111] At this stage, the Court is not tasked with conducting a full legal review of the
adequacy of the Trespass Notice provided, but rather with determining if there is a

serious issue to be tried.

[112] Concerning the right to be heard, the evidence indicates that the City
provided notice to the Encampment occupants before the planned eviction and took
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steps to receive and respond to their concerns. The City has maintained this
approach as an ongoing duty to assist the occupants.

[113] [ find that even if a court ultimately determines that the Trespass Notice was
inadequate on procedural fairness grounds, this has been somewhat mitigated by
the City’s ongoing dialogue and collaboration with the Encampment occupants, as
well as its voluntary decision to suspend any enforcement action related to the Order

until a decision is rendered on this application for an interim injunction.

Conclusion on Serious Issue to be Tried

[114] In accordance with the legal principles established in RJR-MacDonald, the
threshold for determining whether there is a serious issue to be tried is relatively low.
The petitioner must only demonstrate that the case presents a plausible legal issue,
and not that success on the merits is guaranteed. In this case, the petitioner has
adequately raised significant Charter concerns under sections 7 and 15. Given the
context of the toxic drug crisis and the vulnerability of the encampment residents, |
find that the petitioner has met this low threshold, thereby establishing that there is a

serious issue to be tried.

Will Irreparable Harm Result if the Interlocutory Injunction is Not Granted?

[115] Itis the responsibility of the party seeking the injunction (the Petitioner) to
convince the Court that they will suffer irreparable harm if relief is not granted. In
other words, MAIS must demonstrate that if the injunction is not granted, they will
experience harm that cannot be adequately compensated by damages or rectified

later.

Matsqui-Abbotsford Impact Society

[116] The Petitioner argues that the eviction of the Encampment would cause

irreparable harm for the following reasons:

1. Risk of Harm from Displacement: Evicting residents without providing
adequate and safe housing options will expose them to severe risks such

as hypothermia, violence, and toxic drug poisoning. Expert reports,
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including those from Dr. Bernadette Pauly, indicate that displacement
significantly increases the risk of death and serious harm, particularly for
substance users facing toxic drug crises. In her report, Dr. Pauly opines
that decampments can cause irreparable harm to individuals experiencing
homelessness, particularly those who use drugs. She indicates that these
harms include increased risks of overdose deaths, disruption in access to

essential survival items, and exacerbation of trauma;

2. Loss of Belongings and Trauma: The petitioner emphasizes that forced
evictions will lead to the loss of essential belongings like medication,
naloxone kits, and personal identification documents. Such losses would
not only have immediate physical consequences but also cause severe
emotional and psychological trauma, as noted in Dr. Alexandra Flynn's
expert report. They argue that these items are irreplaceable and crucial for
their survival, making the harm caused by their loss irreparable. In her
report, Dr. Flynn states that “decampments cause significant harm to
individuals experiencing homelessness as a result of the loss of personal

possessions” [Emphasis added];

3. Impact on Vulnerable Groups: The Petitioner highlights that the
Encampment includes disabled and Indigenous individuals, who require
stable environments to manage their medical conditions and access
support services. Displacing them from the Encampment, they argue,
would disproportionately impact these groups, violating their rights under
s. 15 of the Charter. They claim that removing these vulnerable individuals
from the City Hall area, where they have access to essential harm
reduction and peer support services, would disrupt these lifelines, leading

to increased health risks and even potential death;

4. Precedent of Harm from Previous Displacements: The petitioner cites the
death of Brandon Hayes as an example of the irreparable harm caused by

displacement. They argue that his forced removal from the Gladys Avenue
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Encampment, an unhoused camp in Abbotsford, BC, that existed from
December 2013 until 2015 and was central to the Shantz case, led to his
isolation and, ultimately, his death from toxic drug poisoning due to the
lack of available harm reduction services when he was forced to live on
his own. The petitioner argues that Brandon Hayes’ death serves as a
direct illustration of the lethal consequences that forced evictions can have

on marginalized individuals; and

5. Procedural Fairness and the Need for Judicial Review: The petitioner
maintains that their Charter rights under s. 7 and s. 15 are engaged, and
they argue that eviction without proper judicial oversight denies them the
opportunity to fully present their case. Ms. Maple emphasizes that
maintaining the status quo is essential until these issues can be
adjudicated properly, as premature eviction would violate their
fundamental rights and cause harm that cannot be reversed.

[117] Based on these arguments, the Petitioners contend that the harm from

eviction is not only severe but also cannot be remedied later.

[118] In her affidavit, Ms. Scoones states that she would face irreparable harm if
she was decamped. She explains that she suffers from cancer, fibromyalgia, bipolar
disorder, and epilepsy with grand mal seizures. She states that her health conditions
make it physically impossible for her to carry her belongings around all day. If she is
forced to leave the camp, her belongings—including crucial items like medication,
mobility aids and shelter materials—would be seized or lost. Without these, she

would have no shelter to protect her from the cold, rain, and other elements.

[119] She also stated that due to her compromised immune system, exposure to
the elements (cold, rain, and dampness) without proper shelter will likely cause her
to fall gravely ill. With her existing medical conditions, even minor illnesses can
become life-threatening. She does not have regular access to healthcare, and she
fears that being unsheltered would lead to a severe deterioration of her health and

likely even death.
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[120] She explains that she began using opiates to manage the chronic pain from
her illnesses. If she is decamped and forced to use drugs alone, there would be no
one to assist her in case of an overdose. Without the community support she

receives in the Encampment, there would be no one to administer Naloxone in the

event of a toxic drug poisoning, which would result in her death.

[121] She further attests that she experiences regular seizures due to her epilepsy.
Without protection from the camp, she will be highly vulnerable to theft, assault, or
further injury during a seizure. Living on the streets will make these risks significantly
worse, especially without people around who can help her while she endures a

seizure.

[122] In summary, Ms. Scoones attests that the Encampment is the only place
where she has been able to enjoy a stable environment, access support from her

peers, and manage her health needs with some measure of safety.

City of Abbotsford

[123] The City’s position is that the Petitioner has not met the burden of proving
irreparable harm and that the public interest in maintaining safety, order, and
adherence to municipal bylaws outweighs any claimed harm to the Encampment
residents. They argue that granting the injunction would only delay necessary

enforcement and undermine the City’s ability to manage public spaces effectively.
[124] In summary, their position is as follows:

1. Availability of Shelter Options: The City contends that there are available
shelter beds and other alternatives for the encampment residents. The
City emphasizes that while not every shelter option may be ideal, safe
housing alternatives are accessible and the Encampment residents’

refusal to use these services does not constitute irreparable harm;

2. Public Safety Concerns: The City asserts that the Encampment poses

significant public safety risks, citing incidents involving weapons, drug use,
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and property destruction. They argue that maintaining the Encampment
would create ongoing safety hazards for the community, city staff, and
residents accessing services in the City Hall precinct. The City maintains
that these risks justify its actions to clear the Encampment and that any
inconvenience to the Encampment residents is outweighed by the broader
public interest; and

3. Lack of Evidence for Irreparable Harm: The City challenges the
petitioners’ evidence of irreparable harm, arguing that it is speculative and
lacks a direct connection to the specific situation of the Encampment. The
City contends that the petitioners have not provided sufficient expert
evidence linking the alleged harms, such as toxic drug poisoning or loss of
belongings, directly to the enforcement of the Trespass Notice. Instead,
they argue that the petitioners rely on general statements not specific to
the conditions of this Encampment.

[125] Importantly, the City references previous cases, such as the Shantz decision,
where courts upheld the City’s right to enforce its bylaws even when Charter rights
were engaged. They argue that their actions align with established case law, and
that public policy considerations support the eviction of the Encampment as
necessary for maintaining civic order and safety. The City also contends that the
Charter rights of the Encampment residents do not justify violating municipal

regulations, especially when alternative shelter options exist.

Analysis

[126] The Petitioner presents a compelling argument for irreparable harm,
highlighting the risks of death, health complications, and psychological trauma. The
Court must take these claims seriously, acknowledging that forced displacement can
result in irreversible consequences, particularly for vulnerable populations. As such, |

have carefully examined the reports and relevant case law on comparable situations.

[127] In RJR-MacDonald, the Court clarified that irreparable harm pertains to the

nature of the harm rather than its severity. It is the Petitioner’s responsibility to
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demonstrate that the harm they would suffer is real, significant, and irreversible if the

injunction is not granted.

Nature of the Harm

[128] | accept the Petitioner’'s arguments that the forced eviction of the
Encampment occupants, without adequate alternative shelter options places their

lives and health at significant risk. This includes exposure to:

1. Harsh weather conditions: Without proper shelter, individuals may be
exposed to hypothermia, illness, and other severe health risks, especially
in the absence of secure housing;

2. Availability of Shelter Options: The Petitioner argues that while some
shelter options are available, she disputes their suitability, particularly for
individuals with disabilities, chronic health conditions, or addictions who
require proximity to harm reduction services. The lack of specific services
(e.g., harm reduction, medical care, accessible facilities) at the alternative
shelters further exacerbates the risk of irreparable harm. The absence of
adequate, service-equipped shelters means that relocation could expose
individuals to worse conditions, further satisfying the irreparable harm

requirement;

3. Severing Access to Harm Reduction Services. In her submissions, the
Petitioner raises as the central concern, the toxic drug crisis and the risk of
drug poisonings. She submits that the Encampment includes individuals
who rely on harm reduction services to survive. Removing these
individuals from the Encampment, where they have peer support and
access to harm reduction services, would put them at a heightened risk of
overdose and death. She argues that this loss of access to life-saving
services cannot be compensated with damages, and the potential for loss

of life is irreversible, meeting the irreparable harm test;
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4. Disruption of Community Support Networks. The evidence suggests that
the Encampment has developed into a community where residents rely on
each other for social, emotional, and practical support, particularly those
managing addictions and mental health issues. The disruption of these
networks through eviction would lead to increased isolation, heightened
vulnerability to relapse, and a loss of the peer support systems necessary

for their recovery and survival; and

5. Vulnerability of Disabled and Marginalized Groups. The Encampment
houses vulnerable individuals, including those with disabilities and
Indigenous people, who face heightened risks of harm if displaced. The
s. 15 Charter rights of these individuals are at risk of being violated if the
City proceeds with the eviction without providing accommodations that

meet their specific needs.

[129] Based on the submissions of the petitioner and the evidence before me, with
respect to the Encampment, | find that in the present case, homelessness and
substance use are interconnected issues, and removing individuals from a

supportive community could exacerbate life-threatening conditions.

[130] I take judicial notice of the evolving nature of the toxic drug crisis, particularly
with the increasing rates of drug poisonings and fatalities reported daily in British
Columbia, which prompted authorities to declare the crisis a significant public health

emergency in 2016.

[131] The evidence also suggests that the crisis disproportionately affects
unhoused populations. Consequently, this evolving toxic drug crisis adds a new
dimension to the traditional risks associated with displacement, creating a
heightened burden on the City to provide alternatives that preserve life and security.
Displacement that severs access to critical harm reduction services increases the

likelihood of fatal overdoses.
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[132] The petitioners have provided expert reports by Dr. Pauly and Dr. Flynn in
affidavits where they outline the following potential consequences of eviction:

1. Dr. Flynn’s evidence relates to the interconnected physical and mental
harms that arise from the loss of belongings, which can be caused by the
proposed removal and storage of belongings of those residing in

encampments; and

2. Dr. Pauly’s affidavit relates to her expert opinion that decampments can
cause irreparable harm to unhoused individuals, such as increased risks
of overdose deaths, disruption in access to essential survival items, and

exacerbation of trauma experience.

[133] Although I have reviewed the affidavits of Dr. Flynn and Dr. Pauly, | note that
they have not been formally sworn in before the court as experts in this proceeding,
nor has their evidence been tested through cross-examination. Accordingly, at this
preliminary stage, the Court could not conduct a comprehensive analysis of their
evidence, nor could it assess the reliability of their findings in the same manner as
during a full trial. Instead, their evidence was considered in a more limited capacity,
acknowledging its value, but without the formal weight given to expert testimony that
has been rigorously tested. A more in-depth review of their findings must be
reserved for judicial review, where their methodology and conclusions can be

scrutinized and challenged more thoroughly.

[134] In reviewing the findings provided by Dr. Flynn and D. Pauly, | note that much
of their evidence addresses the general risks faced by unhoused individuals, rather
than directly linking those risks to the specific circumstances associated with the
occupants of the Encampment. Although their evidence suggests that serious harm
could occur, it does not definitively demonstrate that the identified risks are unique to
the enforcement of the City’s Trespass Notice issued to the occupants of this
Encampment, nor that such harm will inevitably occur. Their reports largely caution

against the potential risks arising from decampment.
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[135] However, considering all the facts before me, | find the two above reports to
be particularly insightful and helpful in providing an understanding of the challenges
faced by the unhoused in the decampment process. Consequently, | cannot
disregard their insight. They provide a practical outline of the immediate and tangible
risks that could arise from disrupting harm reduction services, and which could affect
the current occupants of the Encampment.

[136] Importantly, their collective insight highlights the connection between
displacement and the increased risk of toxic drug poisoning, overdose, and other
life-threatening harms. Consequently, based on all the evidence before me, | find
that there are indeed concrete risks that could result from the displacement of the
occupants and disrupting harm reduction services, and this is something the Court

must prioritize.

[137] The test for irreparable harm requires the Petitioner to demonstrate that,
without the court’s intervention, they will experience harm that cannot be fixed by
damages or other remedies in the future. The harm must be substantial,
immeasurable, or irreversible. In evaluating irreparable harm, | considered whether
the harm is imminent, whether it significantly affects the applicant’s legal rights, and

whether it is irreversible or difficult to quantify.

[138] The petitioner argues that the harm at issue is non-compensable. The
potential loss of life, health, community, and dignity cannot be addressed through
monetary damages. The risks posed to the encampment residents are irreversible if
displacement leads to death, serious health complications, or the breakdown of
essential support networks. The petitioner asserts that courts have emphasized that
irreparable harm includes situations where damages would be insufficient to remedy
the harm, which is clearly the case here if the decampment is not conducted in a
manner that acknowledges the risks posed.

[139] In conducting its assessment under this test, as explained above, the Court
must focus on the nature of the harm rather than its magnitude in determining

irreparable harm.
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[140] Furthermore, the Court must acknowledge that marginalized groups,
particularly disabled and Indigenous individuals, are disproportionately affected by
the City’s actions. The disruption of their access to necessary services and support
networks violates their s. 15 Charter rights, resulting in substantial and irreparable
harm to their life, dignity, and security. The Court finds that removing these
individuals without providing suitable alternatives exacerbates existing inequalities,

which cannot be rectified after the fact.

[141] In this case, | find that the potential harm is not speculative, but a concrete,
foreseeable consequence of eviction, particularly considering the ongoing toxic drug
crisis. The disruption of harm reduction services, combined with the severing of peer
support networks, presents an immediate and real risk of fatal overdoses and other

life-threatening consequences.

[142] Evidence shows that many of the Encampment occupants rely on harm
reduction services and peer support networks, which would be disrupted if they are
removed. This disruption significantly heightens the risk of fatal overdoses and
severe health complications, including exposure to extreme weather conditions. The
potential loss of life is irreversible and cannot be adequately compensated by
damages or addressed later.

[143] In summary, after reviewing the evidence submitted by both the Petitioners
and the City, | find that the harm outlined by the petitioners, including exposure to
health risks, the potential for toxic drug poisoning, and the loss of critical support
networks, is of a serious and irreparable nature. Although | have no specific proof
before the Court as to what caused the death of Brandon Hayes, if | accept the
evidence as cited by the petitioners, | find that it exemplifies the potentially lethal
consequences of forced displacement, particularly for those who rely on harm

reduction services and community support within an encampment.

Mitigation Strategies

[144] However, | note that the Petitioner’s evidence lacks any specific indication as

to whether mitigation strategies could address the risks of harm they identify as
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irreparable, or whether the harm to the Encampment occupants is truly inevitable
and irreparable, regardless of any steps taken. | am also mindful of the City’s

demonstrated commitment of trying to mitigate many of the concerns identified.

[145] Consequently, the Court must carefully consider whether the identified risks
that might impact the occupants of the Encampment if displaced can be mitigated
through targeted measures or if we are facing a scenario where irreparable harm is

unavoidable, necessitating immediate judicial intervention.

[146] While the risks associated with displacement are undeniable, the Court must
also carefully balance these risks against the imminent dangers posed by the
approaching winter. If the occupants remain in the Encampment, and as the
temperatures drop and snow becomes a possibility, | find that the risks of living in
either a park or the Encampment itself, combined with the need to create makeshift
sources of warmth, pose serious and potentially life-threatening dangers that must
be considered.

[147] The Court notes that in the absence of proper shelter and heating facilities,
occupants will inevitably resort to unsafe methods to stay warm, such as makeshift
fires or improvised heating devices. There is already significant evidence reported of
the use of ad hoc fires, propane tanks, and makeshift fireplaces by the residents
which will only increase as temperatures begin to drop. The Court finds that these
measures, intended to provide warmth, significantly increase the risk of harm and
pose serious safety hazards to the occupants of the Encampment and the

surrounding community.

[148] These methods, while understandable given the circumstances, are
inherently dangerous in an encampment setting. The proximity of tents and other
flammable materials create a high risk of fire spreading uncontrollably. The use of
propane tanks without proper equipment or safety measures further heightens the
risk of explosions or fires that could cause severe injury or death to other

Encampment occupants and those nearby.



Matsqui-Abbotsford Impact Society v. Abbotsford (City) Page 56

[149] The lack of regulation and safety standards for the heating devices currently
used in the Encampment significantly increases the likelihood of accidents. The
Court finds that the combination of inadequate shelter and these unsafe heating
methods creates an environment where the risks are both imminent and severe, not

merely hypothetical.

[150] In weighing all the factors under this test, the Court must assess the risks of
displacement, such as the disruption of support networks and access to services,
against the potential harm of remaining outdoors during the winter. Relocating the
occupants to alternative indoor accommodations, where they are protected from the
harsh winter elements, provides a safe solution that addresses the immediate
physical dangers, while also considering and mitigating some of the risks associated

with displacement.

[151] While the City has implemented mitigation strategies, such as providing
shelter alternatives and free storage for belongings, the Court acknowledges that
these efforts although consistent with prior case law, may not fully address all the
risks posed by displacement at this time. The disruption of harm reduction services
and the severing of peer support networks during a toxic drug crisis are critical
concerns. Despite the City's efforts, these risks remain substantial, imminent, and

irreparable if not effectively mitigated.

[152] While | recognize the deep sense of community and mutual support that has
developed among the Encampment occupants, especially through peer networks
and harm reduction services, | must also acknowledge that there must be the
possibility that these same supports can be re-established, or even enhanced, in a
new environment. In fact, a new setting may offer a more stable and secure
foundation where residents’ physical needs, such as adequate shelter, medical care,
and continued access to harm reduction services, can be better addressed. There is
no evidence before me to suggest that the unique bonds and support systems

among the Encampment occupants cannot be recreated in a more suitable and
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protective environment, where they may positive strides towards overcoming their

personal challenges.

[153] | acknowledge that the immediate risks of displacing these vital support
networks are very real. These networks provide life-saving services and a sense of
security for individuals who are already in vulnerable circumstances. However, | also
find that these risks are not insurmountable. As a society, we have an obligation to
mitigate such harms to the fullest extent possible. This can be achieved through
proactive and compassionate measures that ensure the continuity of essential

services, such as harm reduction and peer support, in any new environment.

Conclusion on Irreparable Harm

[154] In conclusion, in considering the second prong of the RJUR-MacDonald test,
whether the petitioner will suffer irreparable harm absent injunctive relief, the Court
acknowledges that, given the background of the Encampment occupants, risks that
flow from the disruption of support networks or access to harm reduction services do
meet the threshold for irreparable harm. However, the presence of these risks alone
does not automatically render the harm irreparable if the City can take effective and
timely steps to mitigate the risks. To do so, the City must ensure the provision of
adequate shelter, access to medical care and harm reduction services, and
implement strategies to preserve the residents' support networks. These measures,
if properly executed, will constitute solid efforts to mitigate the risks associated with
displacement. Therefore, | find that the risks are serious and may be irreparable,

unless they can be mitigated through these proposed actions.

Does the Balance of Convenience, Taking into Account the Public Interest,
Favour Granting Injunctive Relief?

[155] As established in RJR-MacDonald, the balance of convenience is often
decisive in cases involving Charter rights, as it requires an assessment of the
potential harms to each party and the broader public interest. In my view, the

outcome of this injunction application hinges on this critical balancing exercise.



Matsqui-Abbotsford Impact Society v. Abbotsford (City) Page 58

[156] In this application, the protestors assert that their rights under ss. 2(c), 7, and
15 of the Charter are engaged. Conversely, the City argues that the Encampment’s
continued occupation of public space compromises safety, disrupts public order, and
limits access to services for other marginalized members of the community.
Therefore, the Court must weigh the protestors’ Charter rights against the City’s duty
to staff and deliver civic services at City Hall as well as to uphold bylaws that serve

to protect and promote the public interest.

[157] Given the context of this case, where the protestors’ Charter rights intersect
with the City’s obligations to maintain safety, order, and accessibility for the public,
the balance of convenience is pivotal. The Court must determine whether the harm
to the protestors and the Encampment’s occupants should the injunction not be

granted outweighs the harm to the City and the public should it be granted.

[158] Courts have held that public safety and the greater public interest must be
balanced against the risks posed to unhoused individuals. In cases where adequate

shelters are not available, the balance often favors unhoused individuals.

[159] According to RJR-MacDonald, when the purpose of the City’s actions is to
serve the public interest, the Court must assume that it does so. In this case, the
City’s bylaws regulating public spaces, and its issuance of a Trespass Notice are
designed to maintain public order, safety, and accessibility for all residents. The
Court must assume these actions promote the public interest unless there is
compelling evidence to the contrary. This presumption supports the City’s position

that allowing the Encampment to remain would harm the public interest.

[160] The Court must weigh the potential harms. If the injunction is granted, it could
temporarily protect the protestors’ Charter rights to occupy the space and express
their views, and the Encampment residents’ Charter rights under ss. 7 and 15.
However, the City argues that allowing the Encampment to continue would disrupt
access to essential services, obstruct civic functions, and create safety hazards,

disproportionately harming the public, and the City’s ability to govern effectively.



Matsqui-Abbotsford Impact Society v. Abbotsford (City) Page 59

[161] RJIR-MacDonald also cautions that the Court should not attempt to ascertain
whether actual harm will result from the restraint sought, as this would require
questioning the government’s judgment and its determination of the public interest.
Therefore, the Court’s role is not to speculate on the effectiveness of the City’s
actions, but to assess whether, on balance, the harm to the public interest and the

City outweighs the harm to the Encampment’s occupants.

Matsqui-Abbotsford Impact Society

[162] The Petitioner argues that the balance of convenience favors maintaining the
status quo, i.e., allowing them to stay in the Encampment until the judicial review is
completed. They claim that the irreparable harm they would suffer by being
displaced (e.g., exposure to the elements, loss of safety) outweighs any

inconvenience to the City.

[163] The Petitioner maintains that the City has not demonstrated any urgent public
safety risk that would justify immediate displacement, and the harm to the
Encampment residents if they are evicted far outweighs any inconvenience to the
City.

[164] It is the Petitioner’s position that Ms. Laljee’s and Det. Jodi Christie’s affidavits
detail only routine observations of minor incidents. She explains that there were no
serious criminal charges and the arrests that were made were unrelated to the
encampment itself-two were for outstanding warrants unrelated to the camp, and
another was for breach of peace during a domestic dispute, neither of which posed a

risk to public safety.

[165] Additionally, they state that no real firearms were found and there is no
evidence of threats to the public. She admits that there were two incidents involving
city staff, but significant time had lapsed between the events and the Trespass
Notice, demonstrating that these did not call for imnmediate action to decamp those

sheltering in the camp.
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[166] The Petitioner argues that, based on her review of Detective Christie’s
affidavit, there are only 13 incidents recorded over three months, which in the
Petitioner’s view are all minor and do not indicate any imminent danger. Additionally,
the Petitioner highlights that the fire mentioned was small and swiftly managed, and
that the fire safety concerns raised by the AFRS do not justify immediate eviction. In
their view, there has been no escalation of incidents suggesting an urgent need for

the City to take action.

[167] The Petitioner submits that Ms. Laljee’s affidavit contains vague and
generalized concerns, suggesting they are more reflective of stigma against the
unhoused residents rather than actual threats to public safety. The Petitioner argues
that the public complaints detailed in the affidavit appear to stem from discomfort or
fear of the residents rather than any substantiated safety risks. It is their position that
the City’s decision is influenced by perception and prejudice rather than legitimate

safety concerns.

[168] In summary, the Petitioner describes the encampment at City Hall as a
peaceful, clean, and well-maintained space where residents were respectful toward
the public. This description was supported by affidavits from neighbouring residents,
Amy Zanidean and Andrea Ben Wait, who attested that the camp did not pose any
significant public safety risks. These witnesses visited the encampment multiple
times and observed that it was peaceful, contrary to the City's claims that the camp

had become a source of violence and disorder.

[169] In her affidavit, Ms. Zanidean attested to having witnessed firsthand the
events that took place when the Encampment was established in June 2024. She is
a property owner and resident of the Babich neighbourhood, which is where the
Encampment existed prior to moving to City Hall. She states that she was originally
enraged and afraid when the Encampment was established in her neighbourhood
and that having a protest camp in her community park caused the atmosphere in the

neighbourhood to become very tense.
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[170] Ms. Zanidean attested to witnessing her neighbours treat occupants of the
encampment with what she would characterize as an unacceptable level of hostility
and aggression. She explained how counter-protests grew and how the protest
campers became unsafe in Babich Park. She physically helped the campers
relocate to City Hall, which she describes as a safer space. Since the relocation, she
has visited the Encampment on multiple occasions with her young son. She
described the camp as peaceful, safe, and clean. She described the individuals
residing there as respectful to her and her son and she observed that citizens and
city workers still walk through the area regularly. She believes that having the
Encampment in the civic precinct is a safer option as it is adjacent to the police

station, and therefore a more secure environment.

[171] Similarly, MAIS provided the affidavit of Andrea Banwait who is also a
resident of the Babich neighbourhood. Ms. Banwait also described her experience
with the encampment when it was located in Babich Park. In her affidavit, she attests
to witnessing firsthand the strain on her neighbourhood of having an encampment in
the community. She also witnessed the increased tension and anger from residents

who feared for their safety in the park.

[172] Ms. Banwait admits that the presence of the encampment in her
neighbourhood resulted in a fear-based reaction from the community, and that the
situation in Babich Park became unsafe for encampment members due to the

community’s fear-based response.

[173] She stated that after the encampment moved to City Hall, she visited on
multiple occasions. Ms. Banwait also described the Encampment residents as
respectful and kind in all her interactions with them. She noticed that peer support
staff and volunteers were active within the camp, helping to keep the area tidy and

ensuring everyone was safe.

[174] Based on her view, the move of the protest camp to City Hall is a safer, far
more harmonious situation for the residents of the Encampment and the surrounding

community. She noted that the tensions that were present in Babich Park are no
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longer evident, and the City Hall location seems to offer a level of visibility and
oversight that helps to maintain peace.

[175] The Petitioner relies on the case of Bamberger, arguing that it demonstrates
the ineffectiveness of merely relocating an encampment, as doing so often just shifts
the problem to other areas without resolving the underlying issues. The Petitioner
contends that moving the Encampment to another park could worsen tensions and
increase the risk of violence and hostility towards the occupants, exposing them to

greater danger.

[176] She submits that at City Hall, residents have access to vital services,
including peer support, overdose prevention and response, and proximity to harm
reduction centers. Evicting them would sever these lifelines, forcing them into
isolated environments where they will lack the support necessary to prevent toxic
drug poisoning and death, which is a significant issue given the ongoing public
health crisis.

[177] The Petitioner submits that the Adams decision emphasizes that when there
are insufficient shelter spaces, and unhoused individuals are denied the ability to
protect themselves from the elements, their Charter rights are directly infringed. She
emphasizes that there are no adequate shelter options for the Encampment

occupants and forcing them to leave would expose them to serious harm.

City of Abbotsford

[178] The City argues that the balance of convenience favors eviction and
enforcement of its bylaws, as allowing the Encampment to remain could lead to
escalating public safety issues, further strain on city resources, and the degradation
of public property. The City points out that it incurs significant costs related to
maintaining the Encampment and argues that allowing the Encampment to grow
unchecked could lead to increased criminal behavior and further damage to public

spaces.
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[179] Costs and Resources: The City points out the financial and operational
burden associated with managing the Encampment. Ms. Laljee attested in her
affidavit that since July 3, 2024, the City has incurred costs totaling $32,309.44,
paying Recycle-It for daily garbage removal from the encampment, amounting to
approximately $13,000 per month. They argue that these costs, combined with the
need for increased police and fire patrols, justify the City’s decision to enforce the
Trespass Notice and dismantle the Encampment. The City asserts that allowing the
Encampment to remain would not only perpetuate public safety issues but also

strain municipal resources that could be better used elsewhere.

[180] Bylaw Compliance and Public Interest: Additionally, the City argues that
public spaces are meant for the use and enjoyment of all citizens, and maintaining
the Encampment prevents others from accessing these areas. The City emphasizes
that the Encampment is unlawful under existing municipal bylaws, and enforcing
these regulations is necessary to maintain order and the safe use of public spaces.
The City argues that it has the responsibility to apply these rules fairly and
consistently to all residents and permitting the Encampment to remain would
undermine the City’s ability to enforce its laws effectively. It argues that maintaining
the rule of law and protecting public order is in the public interest and that any
perceived harm to the Encampment residents does not outweigh these

considerations.

[181] The City presented evidence highlighting concerns raised by other community
stakeholders affected by the Encampment. For instance, on September 4, 2024, Pat
Dyck, President of the Abbotsford Police Union, raised concerns as a Labour
Management Item regarding the Encampment. The previous day, an email had been
sent to sworn members showing one of the encampment attendees holding a black
handgun. The union expressed alarm over the increasing lawlessness within the
camp and feared that it could provoke a negative response from one of their
members. Dyck stated that the longer the situation persisted, "the more likely it is for

criminality to increase, which will increase the likelihood of a high-risk interaction."
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[182] Likewise, on September 26, 2024, Ryan Doman, President of CUPE Local
774, expressed concerns on behalf of its members regarding their physical and
mental safety due to the presence of the protest encampment adjacent to City Hall.

He explained that:

It is now a regular experience for our members to withess people overdosing
on drugs, people walking around naked, people yelling at our members, our
members getting chased, our members witnessing fights between
encampment members, people urinating in the entrance area for members to
get into city hall and protest participants sitting on member owned motorbikes
in the parking lot.

Our members, when required to work late, do not feel safe walking to their
cars when it is dark because they are afraid to park in the parking area close
to the encampment so they have to walk a substantially longer distance to get
to their car.

It is the union’s belief that the city has an obligation to provide a safe work
area to their employees under the WorkSafe BC Regulations and the
presence of the encampment is preventing this from happening. ...

If the city does not have the right to remove these people from the civic area
who will be responsible for people starting to miss work because of mental
health distress or worse a physical injury.

We are entitled to a safe work place and we currently do not feel we [are]
experiencing that at this time.

[183] In its submissions, the City also claims the Encampment has caused the

following:

1. Violence and Weapons: The City emphasized that the Encampment has
evolved from its initial stages as a protest into a hub for incidents of
violence. There were reports of individuals being chased with machetes,

and weapons being found on-site on at least 23 occasions;

2. Destruction of Property: The Encampment is also associated with
significant property damage. The destruction includes damage to public
and private spaces, which further affects safety and access for other

members of the community;



Matsqui-Abbotsford Impact Society v. Abbotsford (City) Page 65

3. Public Safety Threats: The City argues that the Encampment is no longer
peaceful or serene. Increased police and fire patrols have been required
due to criminal behavior and the discovery of weapons. The City further
highlights the challenges posed by ongoing drug use, though no formal

charges have been laid; and

4. Encampment Size and Disorder: As the Encampment grew, disorder
increased, which led to safety breakdowns. Peer support within the
encampment helped reduce potential risks, but the growing size made

safety management difficult.

[184] The City further argues that the removal of the Encampment is necessary to

maintain public order and safety.

Analysis

[185] Upon reviewing the statements of Andrea Banwait and Amy Zanidean, | note
that their accounts are notably very similar in nature. They are also generic and lack
substantive details, such as the specific dates they attended the Encampment or the
individuals they interacted with. The absence of these details is significant, as the
overwhelming evidence before the Court indicates that, while the Encampment may
have initially started as a peaceful protest, it has since evolved in an unacceptable

manner.

[186] When | compare the submissions of the Petitioner on this third test and the
statements of Andrea Banwait and Amy Zanidean to the factual context provided in
the City’s evidence, it appears as though they describe entirely different
encampments. Ms. Banwait and Ms. Zanidean'’s statements conflict with extensive
reports and photographs taken by BEOs during regular inspections, and the
documented costs of $32,309.44 incurred by the City to hire a contractor, Recycle-It,

to remove garbage daily.

[187] Itis evident that the Petitioner and the City interpret the same facts in starkly

different ways. Although the Encampment may have started peacefully, the evidence
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indicates it has since deteriorated. However, the extent of this deterioration, the
seriousness of the incidents, and the level of threat they might pose do not need to
be definitively resolved at this preliminary stage. The Petitioner has focussed her
submissions on the fact that the City has not demonstrated any urgent public safety
risks that would justify an immediate displacement, and submits that the harm to
Encampment residents, should they be evicted, far outweighs any inconvenience to
the City.

[188] However, the balance of convenience in the RJIR-MacDonald framework is
broader than just assessing safety risks; it requires a holistic view of all competing
interests. The Court must also take into account the public interest and the rights of
others. The RJR-MacDonald test specifically requires balancing the potential harm

to each party as well as considering broader public interests.

[189] While the Petitioner emphasizes the protestors’ needs, the Court recognizes
that the public interest extends beyond those of the Encampment residents. It must
also encompass the rights of local residents, businesses, and other marginalized

groups who are entitled to safe and unhindered access to these shared spaces.

[190] The Court must also weigh the broader impact of granting or denying the
injunction on the public at large. This consideration includes the importance of
maintaining public order and the efficient use of public resources, such as parks and
civic spaces, along with how it may affect the community’s access to services,

amenities, and shared public areas.

[191] Additionally, the Court must assess the potential long-term consequences of
either permitting or prohibiting certain activities, such as allowing the Encampment to
remain as compared to ensuring the space remains accessible to all citizens.
Allowing the Encampment to continue might temporarily protect the protestors' and
occupants’ Charter rights, but it may also create precedent for occupying public
spaces indefinitely, impacting other community members’ access and use of these

spaces.
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[192] In addition to the public interest, the Court must also consider the rights of
others affected by the injunction, who also have legitimate claims to access and
utilize the same public space. One such example is the cancellation of the annual
stop at the John Davidson Memorial for the Cops for Cancer ride, which had to be

called off due to the inaccessibility of the area.

[193] In considering the balance of rights, it is important to recognize that the
Cenotaph, a significant site for the community, as suggested by the evidence, is
currently inaccessible due to the Encampment. With Remembrance Day
approaching, the annual commemoration at the Cenotaph holds critical importance
for veterans, many of whom experience severe post-traumatic stress disorder
(PTSD), as well as for the families of those who have lost loved ones. This event
provides a space for veterans and their families to honor the sacrifices made and
seek solace in community support. While the rights of the unhoused to access safe
shelter must be weighed seriously, the needs of veterans, who also form a

vulnerable group, must also be factored into the balance of convenience.

[194] There is sufficient evidence before me to conclude that the protestors'
occupation has on multiple occasions, obstructed or restricted access to essential
services by blocking walkways, creating hazards, and intimidating individuals
attempting to access the surrounding buildings. This impedes safe passage for all,
including those persons with disabilities or mobility challenges, including elderly
citizens needing to access services available at City Hall. Such barriers compromise
the overall safety and accessibility of the area. The protestors are not the only group
with needs, and their monopolization of the space disregards the rights of others

who are equally entitled to safe, unobstructed access to City Hall.

[195] While not all observations have been tested in Court, | find that the
consistency of all the observations suggests that the occupants of the Encampment
show a pattern of resistance to authority, indicating a preference among many to
operate outside established rules. Their non-compliance undermines the authority of

City bylaws, which City Council approves, and the City is responsible for enforcing.
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By permitting the occupants of the Encampment to disregard regulations without
consequences, the City also gives the impression of selective law enforcement,
which weakens the credibility of the regulatory system meant to apply to all residents
equally. This inconsistency contrasts with the treatment of those held accountable
for legal violations in the adjacent courthouse, sending a conflicting message about
the City’s commitment to enforcing its laws. Such inconsistency damages public
trust in local governance and erodes respect for institutions responsible for

maintaining order.

Summary of Charter Issues

[196] Regarding the Petitioner's argument that the toxic drug crisis raises concerns
about the s. 7 Charter rights of unhoused individuals, | find that while the City's
Bylaws currently align with existing legal precedents, there is a legitimate argument
that the evolving nature of the toxic drug crisis could influence future interpretations
of s. 7. Although it is possible that this argument may not ultimately succeed, it
raises important and unresolved questions about the impact of toxic drug risks on
the life, liberty, and security of unhoused persons. These issues have not yet been
fully addressed by the courts and merit further examination.

[197] In addressing the potential Charter issue related to the s. 2(c) rights of the
Encampment occupants, | find that there is no serious issue to be tried. Although a
court may determine that the occupants' rights have been infringed, it is likely that
such an infringement would be deemed justifiable under s. 1 of the Charter. The
protestors' occupation of a central area crucial to the City's operations undermines
their position, as it disrupts public access to municipal services and the use of

shared community spaces.

[198] I find that there is a serious issue to be tried regarding whether the Parks
Bylaw infringes on the s. 15 Charter rights of disabled unhoused individuals. Section
14(b) of the Parks Bylaw effectively forces those who, due to disability, cannot
continually set up and take down their shelter, to either break the law or forgo
temporary shelter entirely, leaving them without any viable alternatives. Until a final
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judicial determination is made on this issue, the City must carefully consider this
potential infringement when enforcing any Trespass Order. It is important to note
that this section of the Parks Bylaw only becomes relevant if no alternative shelter

options are available.

[199] At this stage, | acknowledge the availability of bed spaces, although the
Petitioner disputes both their quantity and suitability for the Encampment occupants.
While these options may not be ideal, given their fluid nature, daily efforts will be
required to relocate individuals to spaces that best match their specific needs.
Though these accommodations may not perfectly fulfill all preferences, efforts must
be made to situate those occupants near essential resources, such as harm
reduction centers where this service is critical to the individual’s well-being.
Furthermore, it is crucial that all parties collaborate to ensure that disabled
individuals have access to appropriate shelter options, preventing them from having
to seek temporary shelter in parks. | also raise concerns regarding the availability of
gender-specific spaces; although there have been reports of limited female beds
with BC Housing, there is no evidence before me indicating that suitable options are

entirely unavailable within the existing facilities.

[200] Although | found that there is a serious issue to be tried regarding a possible
s. 7 Charter issue and the potential violation of s. 15 Charter rights of disabled
unhoused individuals under the Parks Bylaw, these issues alone are not decisive in
determining the balance of convenience. While they highlight the need for the City to
provide suitable accommodations when displacing disabled individuals, and a
requirement to ensure that those occupants who are also drug users are located
close to harm reduction resources, | find that they do not, by themselves, outweigh

other considerations in the overall analysis.

Conclusion on the Balance of Convenience

[201] While the protestors have the right to associate and make their voices heard,
| find that the Encampment has surpassed the bounds of a reasonable protest. The
location the protesters have chosen encroaches upon the rights of others, including
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other marginalized individuals who depend on the services offered by City Hall and
those organizations located within its precinct.

[202] | find that the presence of the Encampment in the City Hall precinct, near City
Hall, and near the courthouse not only disrupts the intended use of these civic
spaces but also undermines the rule of law and the credibility of the institutions
located there. City Hall and the courthouse embody the authority that enacts,
interprets, and enforces municipal laws designed to protect the safety and well-being

of all residents.

[203] The Court must carefully balance the broader public interest in maintaining
order, public safety, and adherence to municipal bylaws with the specific
vulnerabilities of the Encampment residents. While the City has legitimate
obligations to ensure public safety and manage the use of public spaces, this must
be weighed against the significant harm that could result from displacing individuals
who rely on the Encampment for access to harm reduction services and peer

support networks.

[204] Importantly, the Court is cognizant of the fact that protecting the rights and
dignity of vulnerable individuals is not only a legal obligation under the Charter but
also a critical public concern that must be prioritized by the City alongside its other

municipal duties.

[205] With winter fast approaching, | find that the Encampment occupants now face
immediate risks from exposure to cold and wet conditions. Delaying a decision to
relocate the Encampment would only increase these dangers, making it crucial to
act now to provide adequate shelter and necessary services to protect the most

vulnerable as winter sets in.

[206] Considering the totality of the evidence presented by both the Petitioner and
the City and also considering the dangers posed by the approaching winter, and the
needs of the individual occupants, | find that relocating the occupants from the

Encampment to alternative indoor accommodations, where they are protected from



Matsqui-Abbotsford Impact Society v. Abbotsford (City) Page 71

the winter elements, offers the safest and most sensible course of action under the

circumstances.

[207] In summary, | find that the balance of convenience does not favor granting
injunctive relief to allow the Encampment to remain. While the Court recognizes the
potential Charter violations and harms to the occupants of the Encampment,
particularly those with disabilities, the broader public interest in maintaining order,

safety, and accessibility to the City Hall precinct weighs more heavily.

Determination on Petitioner’s Request for an Interim Injunction

[208] As previously noted, the three-part test for granting an interim injunction is

interrelated, with the balance of convenience often serving as a decisive factor.

[209] Itis important to acknowledge that the irreparable harm identified by the
petitioners, including the risk of toxic drug poisoning and the loss of community
support networks, is substantial and cannot be ignored. Forced displacement without
adequate alternatives may exacerbate these risks, particularly for vulnerable

individuals who depend on harm reduction services for survival.

[210] However, it must also be recognized that the current encampment setup
infringes on the rights of others, including the broader community’s access to public

spaces and public safety.

[211] After a full review of the evidence and considering the submissions, | find that
considering the potential that a court may find Charter violations as described above,
then the Court should direct solutions that can mitigate the identified risks that might

flow from these violations.

[212] Although | do not grant the full relief requested by the Petitioner, | find it
essential to issue an order allowing the City to enforce its bylaws in a manner that
respects the Charter rights of the encampment occupants. This approach strikes a
necessary balance between maintaining public order and safeguarding the rights of

vulnerable individuals.
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[213] The Court acknowledges the City’'s commitment and ongoing efforts to
mitigate the harms faced by the Encampment occupants, particularly through
offering alternative shelter options, storage for belongings, and other supportive
measures. Many of the actions outlined in this Order reflect initiatives that the City is
already implementing. The Court means no disrespect to these ongoing efforts;
rather, the following orders are intended to be all-inclusive, providing a
comprehensive framework that formalizes and expands upon the City’s current

initiatives to ensure consistency and accountability moving forward.

[214] Accordingly, the injunction is denied on the condition that the City implement a
phased approach to gradually reduce and relocate the number of encampment
residents, in accordance with the Court’s orders. Displacement should only occur
when adequate shelter options, including access to harm reduction services, are

available.

[215] By ensuring that residents are relocated to environments that provide the
necessary support, the City can balance its public order obligations with its duty to
protect vulnerable individuals from irreparable harm. This balance seeks to uphold
the dignity and security of the Encampment occupants while addressing the

legitimate concerns of the broader community.

[216] In the phased relocation, procedural fairness must play a crucial role,
particularly in ensuring that Encampment occupants receive proper notice and a
meaningful opportunity to be heard. Drawing on the principles established in
Bamberger, the following orders reflect these procedural fairness requirements,
enabling consultation and careful planning to ensure that the rights of all affected

individuals are respected.

[217] The City must take immediate steps to gradually relocate existing residents
while at the same time preventing new arrivals or any efforts by any individuals or

organizations to expand the encampment.
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[218] The Court’s order includes the following conditions for the City when

enforcing the bylaws and dismantling the Encampment:

1. Collaborative relocation planning: The City must continue to work with the

Petitioner and support groups to ensure a smooth transition as well as the

immediate availability of harm reduction and mental health services for

displaced individuals, mitigating risks of overdose and toxic drug

poisoning;

2. The City must:

Vi.

Ensure that any shelter offered to Encampment occupants provides
harm reduction services, if required by the occupant. If these services
are not currently available, steps must be taken to integrate these

services before relocating individuals who depend on them;

Identify regular occupants of the Encampment using established

methods currently being employed by the BEOs;

Conduct individual needs assessments for each occupant of the
Encampment to identify appropriate accommodations or needs tailored

to their specific requirements;

Identify occupants from the Encampment who share strong community
ties and make every effort to keep these individuals together during
relocation. This will help preserve the support networks that are

essential to their well-being;

provide MAIS and the occupants of the Encampment regular updates

on shelter availability and the adequacy of those options;

consult directly with the Encampment occupants prior to any relocation
to address their concerns and any preferences for proximity to

necessary services;
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vii. Assist residents during relocation and ensure they have access to

necessary resources;

viii. Ensure that medical care and accessible transport are arranged to

facilitate a safe and supported transition;

ix. Respectfully manage the residents’ shelters and belongings during

relocation;

X. Avoid dismantling shelters when residents are absent, unless there is

clear evidence of abandonment;

xi. Ensure residents have adequate time and opportunity to collect their

essential belongings;

xii. Store belongings at no cost for a period of six months and ensure their
protection, with clear procedures established for their retrieval by the

occupants or their representatives; and

xiii. Assign a City representative to liaise with community services and

ensure post-relocation support through follow-up check-ins.

[219] The City must prioritize vulnerable residents, especially those with disabilities,
relocating them to facilities that provide both medical and harm reduction services. If

unavailable, temporary shelter options must be arranged.

[220] For those unhoused persons who are unable to comply with the Parks Bylaw
due to disabilities, the City must provide specific accommodations such as

exemptions from daily teardown requirements, pending the judicial review.

“Sukstorf J.”



